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So You Want a Green Building!?!

What is a “green” building?

It is not really clear when design professionals started using the word “green” to market
their designs. It appears to be in the mid or late 1980's. The American Institute of
Architects (AIA) began to formally recognize environmental factors as a part of design in
1989 when they formed the Committee on the Environment (COTE), which was a
transformation of the AIA’'s Energy Committee that was formed after the OPEC oil
embargo in the mid 1970's.

However, as it was initially used, the meaning of term “green design” was broadly
interpreted by the people selling designs to owners. The result was a dilution of the
term that threatened to make “green design” just a marketing phrase. This concerned
many of the people who were trying implement fundamental changes in the way
buildings used energy, used water, used materials and impacted their surroundings.

There can be no disputing the impact that buildings and building construction have on
the environment. The current available information' from the Department of Energy
shows:

Buildings represent 39% of primary energy use in the U.S.

Buildings account for 39% of all CO2 emissions in the U.S.

70% of U.S. electricity is consumed by buildings

12.2% of all potable water used in the U.S. occurs in buildings

Building construction uses 40% of raw materials globally

The EPA estimates (in 1997) that building construction/remodeling generates
136,000,000 tons (272,000,000,000 Ibs.) of construction and demolition debris.

In 1992, the Environmental Protection Agency (EPA) initiated a voluntary labeling
program called Energy Star that was intended to promote the development of energy
efficient consumer products. Since then, the Energy Star program has expanded to
include entire buildings, which can be awarded the Energy Star label. This program
continues today and Energy Star compliance has been made a requirement of building
codes for some communities.

'Green Building Facts, www.usgbc.org


http://www.usgbc.org/

However, the more widely recognized and influential program is the LEED program
promoted by the U.S. Green Building Council (USGBC). The USGBC was formed in
1993 by about two dozen individuals who were or had been involved in the Consortium
for Energy Efficiency with S. Richard (Rick) Fedrizzi (then of Carrier) as founding chair.
Its first conference, held in conjunction with the UIA/AIA convention in Chicago, drew
600 participants.? The first goal of the new organization was to develop a system that
would help to give structure and accountability to the term “green design,” which
heretofore was largely a marketing term.

Initially, the USGBC worked with the American Society of Testing and Materials to
develop the “standards” for “green design.” However, after two years little progress was
made and in 1995, the USGBC formed its own, internal committee to develop a “rating”
system to measure how “green” a building’s design was. Several existing models from
Austin Texas, Canada and the United Kingdom were considered and rejected. As the
committee worked over the next three years, a broader set of energy and environmental
impact factors were incorporated into what became the Leadership in Energy and
Environmental Design green rating system, which was issued in 1998 as LEED 1.0.%

The initial use of LEED 1.0 exposed several shortcomings and a revised rating system
was issued as LEED 2.0 in March 2000. This rating system was further refined by
issuance of LEED 2.1 in 2003 and LEED 2.2 in 2005. LEED 3.0 is currently under peer
review and is expected to be issued in 2009.

So what is LEED 2.2 or 3.07?

First, the LEED system is NOT a building code or building standard. It is a voluntary
RATING system that is applied early in the design process to evaluate how many of the
goals set by the USGBC a building’s design achieves. Since there are several types of
buildings, there are several LEED RATING systems:

LEED-NC for new construction projects (first released in 2000)

LEED-CI for commercial interiors projects (released in 2004)

LEED-EB for existing building projects (released in 2004)

LEED-CS for core and shell projects that are spec developments. LEED-CI is the
complementary rating system. (LEED-CS was released in 2006)

LEED-H for residential home projects (released in December 2007)

LEED-ND for neighborhood development projects, retail and healthcare projects.
(This rating system is currently in a pilot test phase).*

Each of the preceding rating systems is applied in a similar manner. The LEED-NC is
perhaps the most familiar at this point. Per the USGBC as of September 2008, there
have been 9,528 LEED-NC registered or certified projects. LEED-NC 2.2 has seven
primary categories under which the design of a building CAN BE evaluated. These are:

*White Paper on Sustainability, Building Design and Construction, November 2006.
*Ibid.
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Sustainable Sites - The building’s design is evaluated for its use of site selection,
stormwater management, light pollution reduction, alternative transportation,
brownfield redevelopment, etc. There is one prerequisite that all designs must
incorporate, which is a plan for control of site pollution during construction. There
are 14 points available for award in this category.

Water Efficiency - The building’s design is evaluated for its use of water efficient
landscaping, innovative wastewater technologies, water use reduction, etc.
There are 5 points available for award.

Energy & Atmosphere - For this category, there are three minimum prerequisites
that the building must meet: energy performance per an ASHRAE standard, CFC
reduction in the HVAC&R equipment and implementing a plan to “commission”
(test and operate all building systems) in the building. In addition, the design can
be awarded points for optimizing energy performance, use of renewable energy,
ozone protection, green power, etc. There are 17 points that can be awarded.
Materials & Resources - There is one prerequisite that all designs must meet,
which is the collection and storage of recyclables. In addition, the design can be
awarded points for the percentage of reuse of an existing building structure,
percentage of construction waste diverted from land fills, the recycled content of
materials used, the use of renewable materials, etc. This category has 13 points
available.

Indoor Environmental Air Quality - For this category there are two prerequisites
that all designs must incorporate: indoor air quality must meet an ASHRAE
standard and tobacco smoke must be controlled. Other points can be awarded
for outdoor air monitoring, increased ventilation, low-fume emitting materials,
systems for controlling lighting, thermal comfort, percentage use of daylight, etc.
There are 15 points available for award.

Innovation & Design - This category awards points for use of innovative designs
or new approaches and solutions. It also awards points if a LEED Accredited
Professional is a part of the design team.

Hence, there is a total of 69 points (14 + 5 + 17 + 13 + 15 + 5) that can be awarded to a
building’s design. Depending on the total number of points awarded, the building’s
design is rated as:

LEED “Certified” Design 26 to 32 points awarded

LEED “Silver” Design 33 to 38 points awarded

LEED “Gold” Design 39 to 51 points awarded

LEED “Platinum” Design 52 to 69 points awarded

How are these points awarded?

The points for a building’s design are awarded by the USGBC based on an independent
review of the design and the points being requested by the designers. Based on that
review, the building is certified to meet one of the four levels of green design as listed in
the preceding paragraph.

Briefly, the process begins when the owner or his architect registers his intent to have
his building certified under the USGBC LEED system. This requires payment of fees to
the USGBC but gives the owner, architect and constructor access to the USGBC'’s



website and on-line forms systems. Access to the USGBC website also allows access
to the USGBC'’s CIR or Credit Interpretation Rulings systems so that the architects and
engineers involved can see how possible design approaches they might be considering
were judged on other buildings.

As the design progresses, the design approaches being used are recorded on-line
using the templates available at the USGBC’s website. The information entered on
these templates is verified by design calculations, drawings, specifications, etc.
submitted in paper or electronic format to the USGBC. The USGBC collects this data
throughout the course of the design process. Most building’s go through a four-step
design process: programming (PoR), schematic design (SD), design development (DD),
and construction documents (CD). Typically, the owner is asked to approve the design
at the end of each of these four phases. Similarly, submittals are made to the USGBC
after each phase of the design is approved by the owner.

Once the complete application is submitted, the USGBC will conduct a design phase
review and identify each proposed point sought and provide either an “anticipated” or
“denied” ruling for each point sought. “Anticipated” means that if the actual construction
is in accordance with the design documents, then those “anticipated” points will be
awarded. “Denied” means that the design does not qualify for the points sought. This is
a key point in regard to the architect’s liability for design. Who pays for the redesign if,
because of “denied” points, the project fails to meet the level of LEED certification
desired? For the building’s owner, does he pay for more design or accept the lower
certification level without risk? Perhaps the Owner was to receive a graduated tax
incentive depending on the LEED level awarded to his building.

Finally, once construction is complete, the USGBC will conduct a construction phase
review in which final documentation is submitted to prove that the building was built per
the approved drawings and that any changes to the plans did not alter the “anticipated”
points previously accepted. Once all documentation and verification have been
submitted along with a certification fee, the USGBC will rule on the full application and
the appropriate LEED certification will be awarded based on the final point tally.

An important point to note is that total number of points awarded, and hence level of
LEED certification, is not verified until the project is complete. Therefore, any promise
of attaining a particular LEED level before a project is completed is risky for the party
making that promise.

Due to the volume and cost of preparing, collecting and submitting the documentation to
obtain LEED points, a competing organization, the Green Building Initiative was formed
in 2004 as a way to bring green building into the mainstream by helping local Home
Builder Associations (HBAs) develop green building programs modeled after the
National Association of Home Builders' (NAHB) Model Green Home Building
Guidelines. While developing a strategic partnership with the NAHB, an opportunity
emerged to bring a revolutionary learning tool developed in Canada to commercial
builders in the United States. Near the end of 2004, the GBI finalized an agreement to
bring the Green Globes™ environmental assessment and rating tool into the U.S.



market.” One of the goals of this organization is to simplify and reduce to cost of
certifying a building’s green stature.

It remains to be seen if the Green Building Initiative or Energy Star or some other
organization will supplant the USGBC. As of 2008, the USGBC claims that, via
legislation, executive orders, policies, and financial incentives, their LEED rating system
is now being used by as many as 72 cities, 22 counties, 27 states and 13 federal
agencies.

Where are the risks in green building?

Owners’ Risks

The Owner of a project is ultimately responsible for ALL the risks on a project. After all,
it is the Owner’s project, the Owner’s land, the Owner's money. However, “green”
building adds another layer of complexity and jargon that the Owner needs to
understand.  Without that understanding, an Owner can enter the project with
expectations that are too high. An example would be an Owner advertising that his new
“green” building will be healthier or allow better productivity, which are claims that the
USGBC touts as benefits of the higher LEED levels. Another example would be the
Owner expecting to get this building at the same design fees as a prior, similar, non-
green building. Another example is an Owner that plans on lower energy costs without
understanding the higher maintenance costs to keep the “green” systems running

properly.

The key is for the design professionals to be clear, very early in the project
development, on what a LEED certification does and does not achieve. Further, the
design professionals need to be clear on the increased up-front costs and added design
time needed for LEED projects to succeed. It is recommended that a LEED point
checklist be one of the things developed during the programming phase of the project.
Some LEED points are more easily achieved than others. When properly used, this
checklist establishes a ranking for the LEED points that will be targets for the design
and sets both a lower and upper limit for the LEED points to be achieved. It helps all
parties understand the complexities and costs, in time and money, of obtaining a
particular result.

Perhaps the best approach for an Owner to control his risk is to engage an independent
consultant who is a LEED Accredited Professional to act as his representative and to
give him objective advice as the project's design progresses. The title “Accredited
Professional” (or LEED AP) is a designation reserved by the USGBC for individuals who
have received training in the LEED system and passed an examination to prove their
understanding of that system and its applications. An “Accredited Professional” is,
therefore, qualified to assist the design team in achieving their LEED goals.

°Origin of The Green Building Initiative, www.thegbi.org
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Design Professional’s Risk

The Design Professional is the one who bears the brunt of the risk for “green” projects.
After all, the operative words in Leadership in Energy and Environmental Design are
leadership and design. Hence, the other project parties have a right to expect both from
the Design Professional on a project that intends to achieve LEED certification.

One of the first risks occurs when the Design Professional’s services are being sold to
an Owner — namely, over selling the benefits of a “green” building and raising the
Owner’s expectations too high. Some of the selling may result in making guarantees
about what can be achieved. Care must be taken to talk about shared goals and
working together with the Owner to obtain a reasonable LEED rating that is achievable
within the Owner’s budget.

Obtaining LEED certification adds up-front costs to the project. The USGBC presents a
compelling case that these costs will be recovered over the LIFE of the building.
However, in today’s markets, the initial Owner will seldom retain ownership over the
LIFE of the building. In any event, the costs for USGBC certification fees, for preparing
and submitting the required documentation at the end of schematic design and design
development, for researching LEED friendly materials or technologies need to be
included in early budgets. Further, the time to accomplish the submittal and research
tasks as well as the time needed for additional explanation to the Owner about design
or material alternatives must be added to the design schedule. Time must also be
included in design schedules for the USGBC to respond after the submittals are made.
The response time allowed must be reasonable given the volume of documentation.

As noted previously, an upper and lower limit for LEED points should be established as
early as possible in the programming phase of design and continuously updated. The
Design Professional needs to be clear that not all the LEED points applied for will be
granted. Some will be denied and it needs to be discussed how this will be handled.
Who will pay the costs of more design time if points are denied? Perhaps those points
will be dropped from the program. Certainly the Design Professional never wants to
promise (guarantee) that a certain LEED level will be reached.

If Platinum LEED levels are desired, the Design Professional needs to be clear that
untried or unproven materials and/or technologies may be involved and that these
materials or technologies may prove to be costly maintenance or administrative
headaches for the Owner. Further, such materials or technologies may take more time
to obtain or install or startup. Who bears the cost to fix or replace an unproven
technology if it fails to work? What if a special organic material develops mold? The
risks for these kinds of issues must be discussed and allocated during the design
process at the time it is decided to incorporate such materials or technologies into the
project. The costs for USGBC certification fees, for preparing and submitting the
required documentation at the end of schematic design and design development, for
researching LEED friendly materials or technologies need to be included in early
budgets. The time to accomplish the submittal and research tasks must be added to
the design schedule with a reasonable time included for the USGBC to respond.



Part of the experience a Design Professional needs to gain for working in the “green”
design world is an understanding of the risks AS THEY DEVELOP during the design
process. Once identified, game plans to handle failure need to be put in place. Care
must be taken not to just push that risk off onto the Contractor in the drawings or
specifications. If the Contractor can show a jury or arbitrator that drawings and
specifications were not sufficient to build the project, he will prevail in his claim.

The current forms of contracts between Owner and Design Professional or between
Design Professionals do not yet have clauses that adequately address or allocate these
risk issues, not to mention other risk issues not discussed in this brief article. Again, the
key to controlling these risks is to identify them as early in the process as possible and
address them head-on. Once a risk allocation is made, that allocation must be
documented by an amendment to the existing agreement or a letter of understanding or
memo between the parties.

Contractor’s Risk

The Contractor’s risk in a LEED project is more limited that might be first imagined. The
Contractor is liable only to build to the plans and specifications on which he bid. This is
really only the normal risk that a contractor assumes in any project. Typically, a LEED
project affects the Contractor relative to only five issues:

Site pollution. The Contractor must control erosion and sediment migration,
which is now a well-established requirement across the country and, therefore,
nothing new. However, for LEED, the Contractor must look at what else about
his work might affect the properties abutting his work site and consider how dust,
noise, wind blown debris, etc. will affect those abutting properties. If some
element of his work does affect an adjoining property, then the Contractor needs
to control that element to reduce or eliminate its impact. The Contractor then
needs to document what he has done for submittal to the USGBC. Without the
documentation, no points will be awarded.

Waste Stream Control and Recycling. LEED projects are awarded points for
managing and controlling how the waste on a project is handled. Construction
generates two types of waste: recyclable waste and disposable waste that
typically goes to a landfill. A LEED project adds a specification requiring the
Contractor AND his subcontractors to develop a plan to control these wastes.
Recyclable materials must be segregated, collected and sent to an appropriate
facility. However, the Contractor and his subs must also reduce the volume of
disposable waste by finding ways to recycle more. Again, as more LEED
projects are built, finding outlets for materials that are typically just thrown away
is becoming easier. However, it is not enough to just do the collection and
recycling, LEED requires documentation to be submitted as to what was done.
This may involve what are now unusual tasks such as weighing waste materials
being sent to landfills or obtaining certifications that materials were actually
recycled.

Documentation Collection and Submittal. All projects require the Contractor to
make submittals for the materials he intends to use. However, LEED projects



involve more attention to detail and a different level of effort for collecting
submittal information. For instance, physical location of where some material
was manufactured now becomes important to receive a LEED point for using
local materials; or, documenting the amount of recycled material in some product
is needed to obtain LEED points for recycling. The previously noted examples of
needing to document some pollution control effort or a recycling plan that the
Contractor implemented are instructive of the added effort and attention needed.

In addition, the Contractor must ensure that his subcontractors all provide similar
information for the material they supply. The Contractor must make sure that his
subcontractor agreement has specific, enforceable language about the
subcontractor’s responsibility to provide the needed submittal information and
that the subcontractor passes that requirement down to his sub-tier
subcontractors and suppliers. Collecting and submitting such information is
becoming less of a chore as suppliers become more used to including LEED
related information in their normal product literature. However, the Contractor
remains charged with this task and incurs liability if he fails to collect and submit
this information in a complete and timely manner. His failure may cause some
“anticipated” LEED points to be “denied,” which may result in consequential
damages.

Additional Time Needed. A LEED design may involve special materials that are
not normally stocked or take additional lead time to manufacture. Such materials
may involve special storage while they wait to be installed or require a different
level of building enclosure before they can be installed. The Contractor must
now be sensitive to how these potential lead-time or sequencing concerns will
affect the project’s schedule and account for them his bidding or when he agrees
to a completion date. Further, if a change is made that increases the quantity of
specially manufactured or long-lead material, the Contractor must be sure the
Owner is properly notified and agrees to the added time before the change is
accepted.

Build Per Plans and Specs. Finally, Contractors building projects involving LEED
or Energy Star or some other “green” rating system must be more attentive to
constructing those projects “per plans and specs.” Then, in the event that a
specialized material or new technology fails to work, the liability for that failure is
placed more squarely on the Design Professional or Owner who specified that
material or technology. This may involve generating more RFI's (Requests for
Information) to clarify what the designer intends.

Third Party Involvement and Risks

A very interesting wrinkle in the “green” building fabric is the Green Building Act of 2006
passed on March 8, 2007 in Washington, D.C. This legislation phases in “green”
building requirements for different types of buildings over the next five years. This Act
imposes both LEED and non-LEED requirements on buildings depending on their size,
use-classification and when, in the five years after 2006, that they are started.



The striking provision of this Act is the requirement that the contractor provide a
performance bond guaranteeing satisfaction of the “green” requirements for the project.
Per Chris Cheathamm of Watt, Tieder, Hoffar & Fitzgerald, LLC:

“Prior to January 1, 2012, “commercial applicants” who apply for incentives under
the Green Building Act must provide a performance bond, which is due and
payable upon approval of the first building construction permit application. After
January 1, 2012, an applicant for construction of a privately-owned building must
provide a performance bond which is due and payable prior to receipt of a
certificate of occupancy. Thus, after January 1, 2012, if a construction project
must meet green requirements in the Green Buildings Act, the “applicant for
construction” must also provide a performance bond guaranteeing satisfaction of
the green requirements.

Furthermore, the Green Building Act sets substantial amounts for the required
performance bonds. If the performance bond is required prior to January 1, 2012,
the bond must equal 1 percent of the incentives received. If the bond is required
after January 1, 2012, the bond amount increases based on the project size from
two to four percent of [the] total cost of the building, but is not to exceed $3
million. Most importantly, if the building fails to meet the “verification
requirements” in the Green Building Act, “the performance bond shall be forfeited
to the District.” For example, a 72,500 square [foot], privately-owned building with
a total cost of $28,000,000 being constructed after January 1, 2010 that fails to
meet the appropriate LEED certification level would forfeit a performance bond in
the amount of $560,000 to the D.C. government.

The Insurance Industry’s Response

In an August 13, 2007 letter, the Surety and Fidelity Association of America
(“SFAA”) and the National Association of Surety Bond Producers (“NASBP”)
responded to the Green Building Act’s performance bond requirement, stating
that the Act “includes bond requirements that, if not clarified significantly, may
make sureties reticent to issue such bonds.” The SFAA and NASBP outlined
several problems with the Green Building Act’'s performance bond requirement,
including:

The Act incorrectly uses the term “performance bond” as the bond
described in the Act “seems to function more in the manner of a license or
compliance bond, which typically guarantees compliance with a law or
code.” A performance bond typically assures one party that another party
will perform the contract in accordance with its terms and conditions.

The Act does not designate which party is to furnish the performance
bond. The letter argues that “the building owner or developer, as the
originator of the building project that retains the design professional and
contractor, hold the ultimate responsibility for whether the building
achieves compliance with the Act’s requirements.”



The SFAA and NASBP’s primary concern with the Act is that contractors and
performance bonds are improperly suited for guaranteeing compliance.”®

As more states, cities, towns and municipalities adopt “green” requirements, all three
parties (Owners, Design Professionals and Contractors) need to be current on these
requirements and how they affect their risks and how these risks will be addressed in
the contract agreements they develop and/or sign.

Litigation to Date.

To date, litigation and claims involving “green” buildings have yet to develop. However,
the lack of contract documents with adequate clauses for the allocation of risk and the
more public and private entities that include “green” building requirements in codes and
contracts are sure to cause this to change.

One early LEED-related suit is Southern Builders v. Shaw Development. This suit was
filed in 2007 in Circuit Court in Somerset County, Maryland. In part, the suit claimed
that the builder failed to obtain a LEED Silver certification, which had been a goal of the
project. Briefly, Shaw Development hired Southern Builders to construct a $7.5 MM
condominium project called the Captain’s Galley. Application had been made and fees
paid to the USGBC for a LEED Silver certification. Subsequent to construction,
Southern Builders filed a mechanic’s lien for $54,000 in unpaid bills. Shaw
Development filed a countersuit that included a demand for $635,000 in compensation
for tax credits Shaw claimed they lost when the building failed to be constructed in
conformance with a LEED Silver certification. These suits were settled out of court so
there is no explanation of how the claims were adjudicated.

However, with many cities adopting “green” building requirements, passing ordinances
and codes mandating “green” certifications, these bodies are also using tax credits and
incentives to promote “green” building. Such tax credits are very desirable for the
Owner as a way to help defray the higher initial cost of “green” design. Receiving such
tax credits may make or break an Owner’s budget for a project. Hence, achieving a
desired LEED or Energy Star level becomes crucial and very much a matter of litigation
if the desired level is not achieved and tax credits are reduced or lost.

Another suit in Albuquerque, New Mexico contends that the city’s high performance
building code for mechanical equipment is preempted by federal laws, namely, the
Energy Policy and Conservation Act of 1975. The plaintiffs claim they will be irreparably
harmed by the city’s code that requires air conditioners, furnaces, heat pumps and
water heaters to meet a more stringent SEER rating than required by the federal law.
The outcome of this suit remains to be seen. The city delayed implementing its code
until October 1, 2008.

However, the outcome of this litigation may have a far reaching affect on “green”
provisions in building codes throughout the country. Obtaining LEED points and a
LEED certification is voluntary at this point in time. However, for cities that have
included the LEED system in the ordinances or codes for “green” buildings, the outcome

®What’s Your Green Construction Strategy, Chris Cheathamm, LEED AP,
www.greenbuildinglawupdate.com
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of this litigation may impact construction in those communities. Resolving the issues
may require revision to laws at the federal level, which can be done but is time
consuming.

There can be no doubt that the era of “green” building is upon us as the following facts
illustrate:

3.6 BILLION SF of commercial building space is involved with the LEED
certification system

Per a McGraw-Hill Green Building Market Report, by 2010 approximately 10% of
commercial construction starts are expected to be “green” buildings

Per the USGBC, every business day, $464 MILLION worth of construction
registered with them for LEED certification.

About 14% of U.S. cities with populations of more than 50,000 have “green”
building programs, according to a survey by the American Institute of Architects.
The number of counties with “green” building programs has grown by nearly
400% since 2003.”

Just as the era of “green” building is upon us, so is the era of “green” litigation. A
“Google” search of the internet turns up six or seven law firms touting the number of
LEED AP’s in their firms and their expertise in “green” building matters. Clearly, these
firms believe a market for “green” litigation will develop along with the development of
“green” building.

The key to controlling risk for Owners, Design Professionals and Contractors is to
control the “green” expectations for the project during the earliest phases of the project’s
development. Then, as the project matures, these parties need to make sure their
agreements with each other identify who is responsible for what LEED points and that
liabilities and consequences are defined clearly for each party.

"Open the Floodgates: The Era of Green Building Litigation, Shari Shapiro, www.greenerbuildings.com



http://www.greenerbuildings.com/

