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UPDATE OF LARKIN

On March 25, 1994! American Home Assurance Company v. Larkin General

Hospital, Ltd., 593 So.2d 195 (Fla. 1992) was recognized by the U.S. Court of Appeals, Fifth
Circuit, as the controlling law of Florida on the issue of the Surety’s liability for delay

damages. In L&A Contracting Company v. Southern Concrete Services, Inc. and Fidelity

& Deposit Company of Maryland, (copy attached) Judge Wisdom, writing for the Court,

opined:

The Larkin Court held that "the surety’s liability for damages is
limited by the terms of the bond".? (footnote omitted). The
bond here contained no provision imposing liability on F&D for
delay damages, and the district court may not imply such a
provision.”? (footnote omitted).

In arriving at his conclusions, Judge Wisdom noted that "Larkin did not turn on the

language of the particular bond before the Court in that case, but rather stated what was
obviously intended to be a general proposition of law" (footnote 23, page 3246). That
general proposition of law is that "[T}he liability of a surety should not be extended by
implication beyond the terms of the contract, i.e. the performance bond" (footnote 22, page
3246).

Although the opinion in L&A Contracting went off on the issue of what constitutes
a default which will sustain a Surety’s obligation to complete under a performance bond, the
Court clearly held that the District Court erred in holding F&D liable for delay damages

(for which the Court did impose liability on F&D’s bonded subcontractor) in the nature of

1

A perfunctory Motion for Rehearing is to be filed by L&A which will delay issuance
of the Mandate.



unanticipated costs on the general contractor imposed by the bonded subcontractor’s

untimely pérformance. F&D’s bond, AIA 311 format - the same as in Larkin, contained no

provision imposing liability on F&D for delay damages. Other courts, before Larkin, in
Florida, and elsewhere, have found that it did impose such liability on sureties. In this case,
L&A tried to persuade the Court of Appeals, based on the holdings in those other cases,
that F&D’s Bond was "ambiguous.” Judge Wisdom slammed the door on that argument,
holding that the bond is not ambiguous (footnote 23, page 3246). The stake in the heart of
the delay damage monster that has stalked sureties over the years was driven home by this
finding:

Larkin plainly states that the express terms of the bond provide

the sole measure of F&D’s obligation. If F&D’s liability for

delay damages is not "expressed in the bond", id. at 198

(emphasis added, internal quotation omitted), F&D has no such

liability. (footnote 23, page 3246)
No more looking under the bed of the underlying contract! No more wincing at the
shadows of ambiguity! If it is not on the bond menu, the surety doesn’t have to eat delay

damages!

One final sweet dispatch of another haunting argument with which Larkin’s non-

believers often use to tempt Courts is found in footnotes 19 and the last half of 23. The
argument relies for its persuasion on a quick reading of footnote 2 in Larkin for the
proposition that Larkin does not apply to cases involving a surety’s liability for its own
breach of its bond. The District Court characterized F&D’s refusal to perform as a breach
of its own bond, and L&A seized on this argument to urge the Court of Appeals that F&D’s

actions exposed it to liability for its own breach of contract notwithstanding Southern’s

conduct. As Judge Wisdom notes, Larkin does say that, "but this is not that case." L&A



was seeking damages from F&D for Southern’s breach of the subcontract which is precisely
what Larkin covers.
ONCLUSION

Larkin rules! The bond, as the surety’s contract, rules. The delay damages monster

is dead if the bond wants it that way. The ambiguity goblin is annihilated. Go forth in

confidence that justice is done.
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- Primary contractor brought action in
state court against its bonded subcontractor
and bonding agent for damages arising from
subcontractor’s breach of subcontract. De-
fendants removed action W federal court
Subcontractor brought counterclaim against
contractor for breach of subcontract, The

United States District Court for the South-

ern District of Mississippi, Charles W. Pick-
ering, Sr,, J., entered Judgment, holding sub-
contractor and surety lisble to contractor,
Defendants appealed. The Court of Appeals,
Wisdom, Circuit Judge, held that: (1) under
Florida law, contractor did not declare sub-
contractor in default as required under terms
of performance bond to trigger bonding
agent’s liability, as surety, to contractor upon
subcontractor’s breach of subcontract; (2)
bonding agent was not liable to contractor
for delay damages; and (3) subcontractor
was liable to contractor for delay damages.
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Vacated in part, judgment rendered in
part, and affirmed in part.

L. Federal Courts 776

Court of Appeals reviews de novo ques-
tions involving construction or interpretation
of contracts.

2. Federal Courts ©1776

Whether contract term is ambiguous is

question of law which Court of Appeals s
free to decide de novo.

3. Contracts ©176(2)

While construction of unambiguous con-
tracts is matter of law, resolving ambiguous
contracts requires fact-specifie inquiry to as-
certain parties’ intent.

4. Federal Courts €=859

Fact-gpecific inquiry to ascertain parties’
intent in ambiguous contract is best per-
formed by district court, and its factual de-
terminations of parties' intent will be re-
versed on appesl only if clearly erroneous,

5. Principal and Surety €139

Under Florida law, construction contrac-
tor did not declare subcontractor in default
a8 required under terms of performance
bond to trigger bonding agent’s liability, as
urety, to contractor upon subcontractor’s
breach of subcontract, despite correspon-
dence indicating that subcontractor failed to
fulfill contractual duties; correspondence did
not contain word “default” or unequivocal
declaration of default.

6. Contracts ©143(2)

Under Florida law, contractual term is
“ambiguous” if it is reasonably subject to
more than one meaning. .

See publicaion Words and Phrases

for other judicial constructions and def.
initions,

Synopsis, Syflabi and Key Number Classification
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7. Contracts 318

To constitute legal “default,” there must
be material breach or series of material
breaches of such magnitude that obligee is
justified in terminating contract.

See publication Words and Phrases
for other judicial constructions and def-
initions.

8. Contracts <=153

Definition of contract term that leads to
impractical or commercially absurd results is
unreasonable.

9. Principal and Surety e82(1)

Under Florida law, bonding agent, as
surety, was not liable under performsance
bond to construetion contractor for delay
damages as result of subcontractor’s breach
of subcontract, as bond contained no provi-
sion imposing lisbility on surety for delay
damages.

10. Principsl and Surety ¢&=82(1)

Under Florida law, bonding agent, as
surety, which was not liable to construction
contractor under terms of performance bond,
was not Jiable for consequential damages,
such as attorney fees, flowing from subecon-
tractor's breach of subcontract.

11. Damages =36, 40(2)

Under Florida law, subcontractor that
breached subcontract was liable to construe-
tion contractor for delay damages, regardless
of whether contractor was lale in perfor-
mance of its obligation to project owner;
subcontractor’s untimely performance im-
posed unanticipatad costs on contractor.

12. Federal Courts €916

By failing to cite authority in its one-
page argument on question, subcontractor
abandoned, as inadequately briefed, its chal-

L & A CONTRACTING v. SOUTHERN CONCRETE SERVICES

lenge on appeal to district court's attorney
fee sward against subcontractor in construc-
tion contractor's action for breach of subcon-
tract. F.R.AP.Rule, 28(a)(§), 28 U.S.CA.

18. Federal Courts =830

Court of Appeals reviews attorney fees
award for abuse of discretion.

Appeal from the United States District
Court for the Southern District of Mississip-
pl

Before WISDOM, HIGGINBOTHAM, and
JONES, Cireuit Judges.

WISDOM, Circuit Judge:

This case turns on the legal distinetion
between “breach” snd “default”.

A primary contractor sued its bonded sub-
contractor and the bonding agent for dam.
ages arising from the subcontractor’s breach
of the subcontract. The district court held
the subcontractor and surety liable to the
contractor. On this appeal, the subcontrac-
tor 8nd surety challenge the district court's
judgment. We AFFIRM the district court’s
judgment against the subcontractor. We
VACATE the judgment against the surety
and RENDER judgment in the surety's fa-
vor.

I. BACKGROUND

L & A Construction Company (“L & A"),
the general contractor on a project to build 8
bridge in Apalachicola, Florida, subeontract-
ed with Southern Concrets Services (“South-
ern”) to provide concrete for the project.
Southern, as required by the subcontract,
obtained a performance bond from Fidelity &
Deposit Company of Maryland (“F & D).
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Southern began supplying concreta to L & A
in esrly 1987.

We need not chronicle the ensuing deterio.
ration in business relations between L & A
and Southern. It suffices for this opinion to
say that Southern faijed to provide sufficient
concrete to L & A in a timely manner and
breached the subcontract in numerous other
particulars. L & A repeatedly complained to
Southern about its slow delivery rates gnd
the poor quality of the concrete Southern
supplied. On May 29, 1987, L & A sent
Southern a letter stating that Southern had
breached the contract and giving Southern
five days to cure the deficlencies in its per.
formsnce. L & A sent s copy of the letter to
F & D. Southern’s performance apparently
improved after the May 29 letter. In re-
sponse to 2 routine inquiry from F & D on
August 3, 1987, L & A stated that Southern
was performing satisfactorily,

Southern's improved performance did not
last long, and L & A soon resumed its peri-
odic complaints. On Januvary 12, 1988, L &
A sent another letter to Southern and F & D
in which it requested “that the Bonding
Company take the neceasary steps to fulfili
this contract to prevent any further delays
and costs to L & A”. F & D did not respond
to the letter and took no sction. Southern

1. Southern averred in its petition for removal
that it was a Michigan corporation having its
principal place of business in Michigan, F &
D was a2 Maryland corporation, and L & A

. Was a Mississippi corporation. The amount
in controversy indisputably exceeded the stat-
utory minimum of 28 U.S.C. § 1332(3).

2. The parties agree on appeal that the distriet
court correcdy chose to apply Florda law,
Sec Restatement (Second) of Conflict of Laws
85 188, 194 (1971); Boardman v. United
Servs. Auto. Ass'n, 470 So.2d 1024, 1032-34
(Miss.1985).

3. The district court appears to have miscaley-

lated the damage award. [In igs Judgment of .
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completed its obligations under the subcon-
tract on May 27, 1988, At no time did L &A
refuse to accept Southern's performance.

L & A sued Southern and F & D for
breach of contract in Missisaippi state court
on August 19, 1988, The defendants prompt.-
ly removed the case to the United States
District Court for the Southern District of
Mississippf on the basis of diversity of citi- -
Zenship.! Southern counterelaimed against
L & A alleging various breaches of the sub-
contract.

The district court conducted 8 six-day
bench trial beginning on August 17, 1992,
On September 22, 1992, the district court,
applying Florida law,? held that both South-
ern end L & A had breached the subeontract.
The district court, after offsetting the eward
from Southern’s counterclaim, held that L, &
A was entitled to recover damages of $642,-
269 plus postjudgment interest from South-
ern and F & D’ After the district court
overruled their posttrial motions, the defen-
dants sppesled to this Court. L & A cross-
appealed from the distriet court’s judgment
but later dismissed its cross-appeal. Only
the defendants’ appeals remain for us to
decide. .

(1] This case turns on the language of
the subcontract and Southern’s performance

September 22, (992, ihe district court item- .
Izes Its damage award:

Base damages $349,152
Prejudgment interest 178,269
Attorneys’ fees 115,048

The sum of those figures is $642,469, or
‘$200 more than the $642,269 the district
court awarded. Because neither party called
the discrepancy to our attention, however, we
consider any argument over that $200 differ-
ence wajved.

Although the district court's Judgment does
not so state, (¢t appears from the record that
Southern and F & Ds liability o L & A was
intended to be joint and several.
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and payment bond. “A bond is a contract,
and, therefore, a bond is subject to the gen-
erel law of contracts".¢ We review de novo
questions involving the construction or inter-
pretation of contracts.’

II.

A F & D's Lighility Under its Bond

We turn first to F & D's appeal. As 2
surety, F' & D's liabdlity is governed by the
terms of its bond with L & A While South-
ern is, of course, directly liable for its own
breach of contract, the bond In this case
imposes liability on F & D for Southern's
breach only if two conditions exist. First,
Southern must have been in default of its
performance obligations under the subcon-
tract. Second, L & A must have declared
Southern to be in default® The main focus
of our inquiry is on the declaration require.
ment, although we shall alsc briefly address
the type of default that is required.

(2-4] We first must consider whether the
bond term “declared ... to be in default” is
ambiguous.” While the construction of un-
ambiguous contracts is 8 matter of law, re-
solving ambiguous contracts requires a fact-
specific inquiry to ascertain the parties’ in-

4. American Home Assurance Co. v. Larkin
Gen. Hosp., Lid., 593 So.2d 195, 197 (Fla.
1992).

5. Gladney v. Paul Revere Life Ins. Co., 895
F.2d 238, 241 (5th Cir.1990).

6. F & D’s Subcontract Performance Bond
provided that F & D would become liable to
iske certain actions to remedy Southern's
breach “{wlhenever Principal shall be, and
shail be declared by Obligee to be in default
under the subcontract, the Obligee having
performed Obligee’s obligations thereunder’”.
Pl's Ex. 189; Appellant's Record Excerpts
tab J. In this tripartite suretyship arrange-
ment, F & D was the “‘surety”, Southern the
principal obligor or simply the “principal”,

L & A CONTRACTING v. SOUTHERN CONCRETE SERVICES

tent. That inquiry is best performed by the
district court, and its factual determinations
of the partles’ intent will be reversed on
appeal only if clearly erroneous*

(6,61 A contractual term is ambiguous if
it {8 reasonably subject to more than one
meaning.? Although the bond does not de-
fine the terms “declare” or “default”, we
consider the term “declared in default” un.
ambiguous; the definition L & A offers is
unreasonable. The only authority L & A
offers for its view Is Webster’s Ninth New
Collegiate Dictionary. Webster's defines
“declare” as “to make clear; to make known
formally or explicitly; to make evident; to
state emphatically” and “default” as “to fail
to fulfill s contract, agreement, or duty”.
Therefore, L & A concludes, any communica-
tion that “Imade] it clear that [Southern)
failed to fulfill a contract or duty” constituted
8 legal declaration of default.

{71 Three factors counsel rejection of L
& A's popular dictionary authority. First, L
& A's proffered definition misapprehends the
legal nature of the “default” that is required
before the obligee's claim against the surety
matures. Although the terms “breach” and
“defsult” are sometimes used interchange-

and L & A the “obligee”, Ses In re Eli Wit
Co., 2 B.R. 487, 491 (Bankr.M.D.Fla.1979);
Restatement (Third) of Suretyship § { (Tent.
Draft No. 1, 1992),

7. Whether a contract term is ambiguous is a
question of law which we are free 1o decide de
novo. See Carrigan v, Exxon Co. U.S.A., 877
F.2d 1237, 1240 (5th Cir.1989).

8. Godechaux v, Conveying Techniques, [nc.,
846 F.2d 306, 314-15 (5th Cir.1988).

9. See Friedman v. Virginia Metal Prods. Corp.,
56 So.2d SIS, S17 (Fla.1952); Fireman’s
Fund Ins. Co. v. Murchison, 937 F.2d 204,
207 (Sth Cir.1991).
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ably,”® their meanings are distinct in eop-
struction -suretyship law, Not avery breach
of a construction contraet constitutes 3 de-
fault sufficient to require the surety to step
in and remedy it. To constitute s legal de-
fault, there must be g (1) material breach or
series of materfal breaches ) of such magni-
tude that the obligee is justified in tarminat-
ing the contract.! Usually the principal is
unable to complete the project, leaving tarmi.
nation of the contract the obligee's only op-
tion.” The definition of “default” implidit in
L & As dictionary analogy impermissibly

10. See, eg., Black's Law Dictionsry 417 (6th
ed. 1990), Including “the omission or fuilure
o perform a legal or contractual duty”
ameng the definitions of “defaule”,

11. We draw this mesning from the words of 2
commentator:

Not every breach of 5 construction con-
tract, not even every materia} breach, con-
stitutes 2 default under the contract as o
justify termination and the involvement of g
surety, if there is one. A default which
would involve the surety is believed to re.
quire a material breach or series of breach-
es which are sufficient 10 justify termination
of the contract by the owner/obligee,
James A, Knox, Representing the Private Owm.
er, in Construction Defaults: Rights, Duties,
and Lisbilities § 9.3, at 201 (Robert F. Cush.
man & Charles A. Meeker eds., 1989), 4c.
cord Robert I. Hoffman & David L. Simmons,
Suing the Subcontractor and Material Suppli.
er. in Construction Litigation: Repruendug
the Contractor § 8.9 (Robent F. Cushmaq,
John D. Carter & Alan Silverman eds., 1986).
Mr. Knox has pointed out that a clear definj.
tion of “default” is most necessary in severs]
comman construction problems, including
one that precisely matches the circumstances
of this case. His ligt of circumstances in
which a clear meaning of “default” js moge
necessary includes:
4. When the all-too-comnmon confused sit.
uation develops where the obligee is claim-
ing the principal has defaulted and the
principal s claiming that the owner {s in
defaule.
5. A variation of the preceding sitcation,
when the situation is confused, the obligee

15. See, cg.,
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blurs the distinet concepts of “breach” and
“default 11

(8] Second, L & A’s definition is imprac.-
tical. A definjtion of a contract term that
leads to Impractics) or commercially absurd
results is unreasongbfe,1¢ Serious legal con-
Sequences attend a “declaration of default”,
particularly In cases such ag this case involy-
ing multi-million-dollay construction projects.
Before 3 declaration of default, sureties face
possible tort Liability for meddling in the
afTairg of their principals. ¥ Afver 5 declara-

12. Se, eg., Cotton States Mut. Ins, Co, v.

Citizans and S. MNar'} Bank, 308 S.E.24 | 99,
203 (Ga.Ce.App.1983), explaining that *

calls upon the Surety to pay in accordance
wi;h the terms of the bond" (emphasis add-
ed).

13. Our holding thas 5 material breach of the

subcontract is required before L & A may
seck relief from F & b does not deprive L & A
of a remedy for partial breaches of the sub-
contract  The subconrract
provides that L & A may withhold payments
from Southern to compensate for partial
breaches. See Pl's Ex, P-22, Appellants’ Rec-
ord Excerpts, tab I, gec. 3, L & A urges thar
the bond makes F & p an insurer even for
those partial brea . but we are unable 10
square that contention with the bond's re.
quirement of a defaulr,

14,  See Lakeland Tool & Eng'g, Inc. v. Thenno-

Serv, Inc., 916 F.24 476, 481 (8¢h Cir.1990):

Shupe, Ine. v. United States. S CL.Ce. 662,
704 (CL.CL1984).

Ins. Co., 520 F.2d 790 (8th Cir.1975); Cox v.
Process Eng’g, Inc., 472 S.W.2d 585, 587 (Tex,
Civ.App.—Amarillo 1971, no writ): Restate.

. ment (Second) of Torts §8 766, 7664 ( 1979).
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tion of default, the relstionship changes dra-
matically, and the surety owes immediate
duties to the obligee.!* Given the conse-
quences that follow a declaration of default, it
Is vital that the declaration be made in terms
sufficiently clear, direct, and unequivocal to
Inform the surety that the prineipal has de-
faulted on its obligations and the surety must
immediately commence performing under the
terms of its bond. Sureties deprived of a
clear rule for notices of default would be
reluctant to enter into otherwise profitable
contracts. Nothing in the record suggests
that the parties intended such an impractical
result.

Finally, L & A's definition does not pro-
mote the purpose for which the parties prob-
ably included 2 notiee of default provision in
F & D's bond. That purpose was to avoid
the common-law rule that a secondary obli-
gor such as F & D is not entitled to notice
when the time for its performance s due.!’
That purpose is not served if L & A can
fulfill its duty to provide “notice of default”
to F & D by sending letters containing no
mention of a default.

“Prior 1o default, a surety does not have 3
unilateral right o intervene in a contract dis-
pute between an owner and a principal unless
the indemnity agreement between the surety
and pﬁncipa{ rovides otherwise”. Robert F.
Cushman, et al., Represemting the Performance
Bond Surety, in Construction Defaults, supra
note 11, § 5.2, at 106.

16. Zoby v. United States, 364 F.2d 216, 219
(4th Cir.1966); In re Wilson, 9 B.R. 723, 725
(Bankr.E.D.N.Y.1981).

17. See Restatement of Security § 136 & cmt,
a (1941).

18. After inviting us to write Webster's Ninth
New Collegiate Dictionary Into Florida law, L
& A provides a list of ten letters it sent to
Southern, each of which It characterizes as a
“declaration of default” under its definition
even though only two of the letters were sent
to F & D. Appellee’s Principal Brief at 14-
15. The sizeable volume of correspondence
that fits L & A’s definition of “declaration of

Wae conclude, therefore, that F & D's is the
only reasonable view. A declaration of de-
fault sufficient to invoke the surety’s obli-
gations under the bond must be made in
clear, direct, and unequivocal langusge. The
declaration must inform the surety that the
principal has committed a material breach or
series of material bresches of the subcon.

tract, that the obligee regards the subcon- -

tract as terminated, and that the surety must
Immediately commence performing under the
terms of its bond.

Under this standard, L & A's evidence is
insufficlent as a matter of law to establish a
declaration of defsult. None of the letters L
& A sent to Southern and F & D even
contained the word “default”, nor do we find
an unequivocal declaration of default in the
other items of correspondence L & A's brief
calls to our attention.$ Accordingly, we
must VACATE the district court’s judgment
against F & D for Southern's breach, be-
cause L & A has failed to prove a necessary
precondition to F & D's Hability under its

default” underscores the overbreadth of the
definition. A declaration of default Is an act
of legal significance marking a {undamental
change in relations among the parties 10 a
suretyship contract. The burden is on._the
party initiating that fundamental change
express It plainly and unequivecally. Letters
from general contractors attempting to prod
subcontractors into improved performance
are inevitably abundant in large construction
projects but are not generally thought to con-
stitute declarstions of default. See Knox, Rep-
resenting the Private Ownter. supra note 1,
§ 9.2, at 200. It is not asking 00 much of
obligees to require that when they wish 1o
give up on 2 principal and lock 1o the surety
for sadsfaction, rather than merely to urge
the principal to what they hope will be better
performance, they must say so (o the surety in
clear, unequivocal terms.  See, e.g., id. § 9.7,
at 217-18,
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bond.”?

B. F & Dy Liability for Delay Damages

) F & D next challenges the district
court's judgment holding it liable for delay
damages. We need not linger long on this
question because jt Is directly controlled by
the Florida Supreme Court's opinion in
American Home Assurgnee Co. v. Latkin

The Larkin Court

Gensral Hospit f
/—W‘Wt%iiu’mwiﬁty for damages

ig limited by the terms of the bond™.®! The
bond here contained Ro provision imposing
liability on F & D for delay damages, and the
district court may not imply such s provi-
sion? Therefore, the district court erred in

olding F & D {iable for delay damages. We
are not persuaded by L & A's attempts to
distinguish away the clear command of Lar-

On this appesl, L & A seizes on that language
10 argue LE:: F & D’s actions exposed it w
liability for its own breach of contract no.
whhstqnding Southern’s condyct.

footnote 2 of the Florida Supreme Count’s
in opinion, which we address below. We
reject L & A’s argument, L & A’s failure to
declare Southemn in default excuses F & p's
failure to remedy Southern’s breach, F&D
id not breach the terms of its bond and
accordingly has no liability under the bond.
Because we conclude that L & A failed ¢o
declare Southern in default, we need not re.
solve question whether the first require.
ment of the bond—that Southern actually be
in default—was met here.

20. S93 So.24 195 (Fla.1992).

21. Id a 198,

22. “[The liability of a surety should not be
cxtended by implication beyond the terms of
the contracy, Le,, the performance bond”, /4.

23. L & A first contends that the bond in

Larkin contgined different language from F &
D’s bond.

Even if that is tnie—and F & D
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kin® Accordingly, we VACATE the award
of delsy damages against F & D,

C F &D% Lisbility for Attorney Feey

(10] Because F & D is not liable under
the terms of jts bond, it is not ligble for
consequential damages, sych a8 attorney
{ees, flowing from Southern’s breach of its
contract. Accordingly, to the extant the dis-
trict court held F & p liable for attorney
fees, we VACATE the award.

III.

A Southsrn'y Liability for Delay Damages

(11] We turn now to Southern’s appeal.
Southern challenges its liability for delay
damages, arguing that L & A fafled to prove
that Southern'’s delay resulted in the project

contends that it is not—i; s irrelevane,
kin did not turn on the language of the partic-
ular bond before the Court in that case, by
rather stated what was obviously Intended 1o
be a general Proposition of law. “Second, L
A contends that F & D's bond was ambiguous.
We conelude that the bond was not ambigu-
ous, but even if it were, that is irrelevant 1o

lssde. Larkin Plainly states thar the ex.
press terms of the bond provide the sole mea-
sure of F & D’s obligation. If F & p's liability
for delay damages is not “expressed in the
bond”, id, at 198 (emphasis added, internal
quotation omitted), F & D has no such liabili.

Finally, L & A reljes on footnote 2 of
Larkin for the praposition that Larkin does
not apply to cases lavolving a surety’s liability
for its own breach of its bond. That is what
Larkin says, but this is not that case. [ & 4
plainly seeks recovery from F & D for South.
em’s breach of the subcontract, That is pre-
cisely the circumstance Larkin cavers.

The district court similarly distinguished
Larkin on grounds irrelevant 1o the helding of
that case, but our discussion of L & A’s objec-
tons w Larkin should dispose of the districe
court’s reasoning as well,
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as a whole becoming overdue. Southern con-
tends that, under Florida law, 8 subcontrac-
tor may not be held liable for delay damages
unless the general contractor was late in
completing the construction project. The
cases Southern cites do not support that
proposition, however.?* In this case, South-
ern was held liable for its own del2y In
completing its obligation to L & A. South-
ern’s untimely performance imposed unantic-
fpated costs on L & A, and L & A is entitled
to recover those costs regardless of whether
it timely completed its own obligation to the
Florida Department of Transportation.’

B. Southern's Liability for Attorney Fees

{12,13) Southern challenges the distriet
court’'s attorney fee award of $115,048, or

24, Fred Howland, Ine. v. Gore, 152 Fla. 781,
13 So.24 303 (Fla.1942), held simply that an
owner cannot be awarded liquidated damages
under a clause providing for damages in the
event of a 30-day delay in compledon of the
project unless the owner proves that the con-
dition precedent occurred; in other words,
proves that the project was delayed for thirty
days. Southern cites no similar clause in its
contract with L & A,

Lynch v. Florida Mining & Materials Corp.,
384 So.2d 325 (Fla.App.1980), primarily in-
volved damages for defective, not deiayed,
performance. Lynch did not hold that 2 gen-
eral contractor’s timely completion of the pro-
ject absolves the subcontractor from liability
for delay damages.

In TurleWhite Constr., Inc. v. Montgomery
Elevator Co., 385 S0.2d 98 (Fla.App.1980), the
subeontractor sued the general contractor for
payment under the subcontract, and the gen-
eral contractor counterclaimed for late per-
formance. The court held that the genersl
contractor could offset against its liability the

L & A CONTRACTING v. SOUTHERN CONCRETE SERVICES

half the $230,095 L & A requested. We
review an award of attorney fees for abuse of
discretion® Southern cites no suthority in
its one-page argument on the attorney fee
question, however, and we consider the chal-

lenge sbandoned for being inadequately
briefed.?

Iv.

In conclusion, we VACATE the district
court’s judgment and award of damages
against F & D in its entirety and RENDER

judgment for F & D. We AFFIRM the

award sgainst Sauthern for $642,269 plus
postjudgment interest as the district court
caleulated.

damages the subcontractor caused it by not
timely performing. The court did not hold,
however, thar a delay in the completion of the
overall project was a condition precedent to
the subcontractor’s liability for delayed per.
formance.

Finally, Haney v. United States, 676 F.2d
584 (Ct.Cl.1982) involved a dispute between
the owner and the general contractor. Obvi-
ously,  general contractor is not liable to the
owner for delay damages unless it has un-
timely performed its obligation to the owner.
Haney does not imply, however, that timely
performance by the general contractor ab-
solves the subcontractor from liability for un-
timely performing its own obligations.

28. Se¢ District Concrete Co. v. Bemstein Con-

crete Corp, 418 A2d 1030, 1038 (D.C.1980),

26. Palmco Corp. v. American Airlines, Inc.,

983 F.2d 681, 688 (5th Cir.1993).

27. See Dardar v. Lafourche Reslty Co., Inc.,

985 F.2d 824, 831 (5th Cir.19%3);
R.App.P. 28(aX5).
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