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ENFORCEMENT OF THE INDEMNITY AGREEMENT

I. INTRODUCTION

Perhaps the feature that most distinguishes a surety bond from
an insurance policy is the surety's right, after payment of =a
ciaim, to seek indemnity from the party that procured the bond. In
providing a bond to its principal, the surety is acting more like
& barnker than an insurer. The bond is an ex‘ension of credit, much
like & letter of credit or a loan that can be d&rawn upon once
certain conditions have been met.

In order to protect the surety in the event of a loss in this
crecdit arrangement, the common law developed certain rights for
these occupying the position of surety. Exoneration, subrogation,
contribution and reimbursement are chief emong these rights.
Fevertheless, the rights created by czse law for the ben fit of
sureties have proved imperfect in dezling with uncooperative
principals in certezin cases, &ané as a result, sureties have
expanced their traditional rights. These Tights are now spelled out

in the General 2greement of Indemnity("GAI")! between the surety,

The general agreements of indemnity in use by sureties are
not identical, although most are very similar in the protections
and rights provided to the surety. For purposes of this paper
reference will be made to the Model General hgreement of Indemnity
which was drafted by J. Paul McNamzra and Daniel Mungall for
'

'Froject Update 1975", published in the Ins. Couns. J. in 1875

[McKamara anéd Muncall, Frosiect Update 1975 Cuide for the Drafter of
(continued...)
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its principals and the indemnitors.

The purpose of this paper is to examine the current state of
the law with respect to some of the more important rights granteg
sureties under the GAI, and one of the defenses most commonly
zsserted by indemnitors. i

II. ERIGHTS OF SURETIES

A. inemnitvy 2nd Exoneration

Ezsic to the relationship between surety and principal is the
concept that the surety should not be made to suffer loss in the
event of a default by the principal. The first point of attack for
the surety is provided in the GAI:

"The Undersigned shall indemnify and keep indemnified the
Surety acgainst any and all liability for losses and expenses
of whatsoever kind or nature, including the fees and
disbursements of counsel and acainst any and &1l szid lcsses
&nc expenses, which the Surety may sustain or incur, (i) by
reason of having executed or procured the execution of any

Bond cr Bonds (ii) by reascn of the failure of th Undersigned

to perform or comply with the covenants and conditions of this

1(...continued)
g Contract Bond and Indemnity Acreement. 42 Ins. Couns. J. 291

(187%)1, and updated in 1985 [Illustrative Provisions cof the

Incemnity Acreement by Suretv on Censtruction Contract Bond Prosect

Updete 1985, 52 Ins. Couns. J. 118 (1%985)]. A copy of this Model

Agreement is included in the Appendix to this paper.



kgreement, or (iii) in enforcing any of the covenants and

conditions of this Agreement."?

This provision provides the surety with its contractual right
cf inéemnity against the principal. Because additional indemnitors,
typically the shareholders and executive officers of a bonded
contractor, are also made parties to the GAI, the surety's rights
are further expznded beyond these enjoyed under the common law,
where only the principal is liable for indemnity.

The GAI goes even further than providing the surety with this
all encompassing right to indemnity. It places in the surety's

hancs another very important richt. The surety, if it ecstzblishes

n

reserve to cover a possible leoss, may reguire the principal ang

~
jgte!

emnitors to deposit with the surety a sum of money egual to the
Y z

reserve, and the surety can use this ceposit to pay claims against
the beng.’ Similarly, in instances where the principal wishes to
coentest a claim against the bond, it is reguired to Ceposit with
the surety assets sufficient to satisfy the claim in the event it
is successfully prosecuted.? Thus, these two provisions give the
surety the right to éemand that sufficient collaterazl be provided

when a loss is threatened, so that the surety will be zssured of

exoneration if the claim is resolved adversely to the principal.

2 Lines 27 to 3% of the GAI.

3 Lines 5% to 77 of the GaI.

Lines 4B to 57 of the GAI.



It should be noted, however, that the surety has an obligation
in most states to conduct a good faith investigation of the facts
surrounding any claim against the bond, and its failure to do so
can subject it to a claim for bad faith.® Conseguently, the
prucent surety will never rely solely upon its principél's Ceposit
of money as the basis for ceclining to pay a claim on the bong. It
will, instead, mzke its decisior based upon its investigation of
the claim, with the reserve deposit serving simply as collateral in
the event that the claim is lzter lost.

The obligaticn of the indemnitors to depcsit money with the
surety, before it is even Qdetermined that the claim against the
bond is meritorious, is freguently resisted by the inCemnitors. It
is, therefore, not surprising that the enforceability of these
Teserve deposit provisions has beern the source of much litigation.

When pared to the essentials, the surety's pcsition in these
czses is quite simple. It hzs provided a peyment and performance

bond for a contractor, who is claimed by the owner or

w

A discussion of the surety's good faith obligations is
beyond the scope of this paper, except as it pertains to Qefenses
to the surety's right to enforce the indemnity agreement. However,

for an excellent discussion of the subject see Eart Bad Faith

Litication Acainst The Suretv, an unpublished paper presented by
B.C. Hart to the Figelity and Surety Committee of the ABZ in

August, 1687,



subcontractors to be in default, and claims have been made upon the
bond. The surety, after undertaking an investication, has
concluded that the claim is either well founded or contains
sufficient merit to make it at least likely that a lcss will be
sustained. Befcre incurring the loss, the sureity hezs made Cemand
that the contracter, and if they exist, the indemnitors, provide
collateral for the benefit of the surety. The contracter has
refused, and the surety has filed suit to specifically enforce the
reserve depcsit provision of the GAI. In these cases, the
litication record for the surety has been Guite 9006.6

The position of the surety on the enforcement of the reserve

eposit provisions was perhaps best stated by the court in Kational

For cases enforcing the sureties' richts under the reserve

cepcsit clause gee American WMotorist Inmsurance Co. v. United

Furnazce Co., 876 F.2d 293 (znd Cir. 1688); Safeco Insurance Cormpany

of America wv. Schwab, 739 F.z@d 431, (Sth Cir. 1%84); Milwzukee

Construction Co. v. Glens Falls Insurance Co., 367 F.28 864 (Sth

Cir. 156€); Tennant v. United States Fidelity and Guaranty Co., 17

F.24 38 (3rd Cir. 1927); United Bonding Insurance Co. v. Stein, 273

F.2d 928 (E.D. Pa. 19€7), app. gism,. 410 F.2d 483 (3rd Cir. 186€9);

Mervland Ceasualty Co. v. Stravbincer, 240 N.Y.S. 28 22& {18€3);

National Surety Co. v. Titan Construction Corp., 26 N.Y.S. 248 227

14

il

££'G, 24 N.Y.S. 28 141 (1940); and Stancdard Suretv & Casuvaltyvy C

0O

of New York v. Caraval Industries, 15 A. 28 258 (N.J. 1540).




Surety Corp. v. Titan Construction Corp.7:

"An agreement to give security for the performance of
another promise is specifically enforceable ... A factual
basis to support the action for specific performance is
found clauvse 2 [Reserve Deposit Clause] of the agreement
which is the subject of this litigation. The damage
resulting from the failure to give security is not
ascertainable, a&and the legal remedy is therefore
irnadeguazte. There is no way at this time of mezsuring
the substantial damages of the plaintiff for the breach
by the cdefendants, and the eguitable relief soucht by the
plaintiff is reguired in order that it mezy be molded to
fit the exicencies of the cezse at the time of the cecree
... The very purpose of clause 2 of the agreement is to
entitle plaintiff, the moment danger of pcssible future
lizbility appezars, tc security against any loss plaintiff
may subseguently sustain if such liability meztures, and
to save plaintiff from being in the position of a ceneral
creditor of gdefendants, on a parity with their other
creditors. The inadeguacy of the legel remedy is
obvious. Plaintiff, therefore, is entitled to have
clause 2 of the agreement specifically performed."

Bonded contractors have fregquently tried to avoid their

(o)}

oblicaztions under the reserve éeposit provisions by arguing that

7 26 N.Y. S. 28 €72, 230-31, 2ff'd, 24 N.Y.8. z¢& 141, (1%840).



the surety should not be entitled to collateral security until it
suffers a loss, or its liability has been determined. The courts
have made short work of this argument. For example, in the case of

Sefeco Insurance Company of America v. Schwabe, the court wzs

o

resented with a reserve deposit provision that stazted that the

o

efendants would pay Safeco, upon demand:
"Bn amount sufficient to discharge any claim made acainst
{Safeco] on any Bond. This sum may be used by [Safeco]
to pay such sum or be held by [Safeco] z2s collateral
security acainst any less on any bong."®
The contractor had persuacded the lower court to dismiss Safeceo's
claim for specific performance of the provision. ©On appeal, the
Circuit Court promptly reversed, stating:
"1f Safeco hzs only a right to indemnity after incurring loss,
the second senitence's reference to collateral would be

meaningless. To make sense of both constituent sentences,

paragreph 2 must be read as a collateral security provi-

The fafeco ruling has most recently been followed by the

Second Circuit Court of Appeals in American Motorist Insurance wv.




United Furnace Company''. There, the court made clear that simple

notice of a claim is all that is required for a surety to demand
that the principal provide collateral.'? 1t is not necessary that
suit be filed against the surety. In fact, the court found the
issue so free from doubt that it not only reversed the lower
court's dismissal of the surety's claim, but instructed tﬂe lower
court to enter summary judgment in the surety's favor.'!d

The reserve deposit clause, however, is not zlways

specifically enfcrced. Once it has been determined that the surety

.

s liable for a claim against the bond, and the amount of that
liebility has been fixed, it has been held that the surety loses
the right to specific performance. This is because the surety now
has zn adecuzte remedy at law for money Camazges, bezsed upon its

indemnification rights, and therefore, ecguitable relief is not
4

—n

reguired. This case should not be particularly troubling to

sureties because the clear purpcse of the reserve Cepcsit provision

is to cbtain collaterazl before icss, so that the collateral can be

used by the surety to getisfy its oblications a=as they are

Construction, 558 F.28 948 (Sth Cir. 1877).




cetermined. Once the loss has already been sustained by the
surety, seeking collateral gives it no greater rights than it
already has pursuant to the indemnification provisions of the GAI.

More troubling to the urety industry is the very recent

&

decision of an intermediate Fiorida egrpellate court in Transamerica

Premium Insurance Co. v. Cavzlry Construction. There, the

surety faced the clzssic nightmare. It had provicded pavment and
performance bonds totally approximately $£1.2 million for its
contractor. Disputes later arcse on the project between the
contractor and the owner, culminating in claims, counterclaims, and
the forceful eviction of the contractor from the prolect. The
surety was notified that the owner weas making & clezim against the
bonds for $8 millior, and various subcontractors znd suppliers
provicded notice that thev haé not been paid. The contractor
admitted that $250,000.00 of the bills were oweld. worse still, not
only was the contracior unzble to pey the bills, but it was in the
process of scheduling a liguidation sale where it pianned to sell
all of its assets. Using the procesds from the liguidation sale to
exonerate the surety was zpparently not in the contrector's plans.

The surety promptly filegd suit, and reguested emergency
injunctive relief from the court to preserve the proceeds from the
liguidation sale so that they would later be avails able to the
surety to epply agazinst losses on the bonds. At the hearing on the

motion, the surety presented general, but nonspecific, evidence

'S 552 50.28 225 (Fla. 5tk D.C.4. 1GE ).



that the surety might be liable for the penal sum of both bonds.
The lower court refused to enter an injunction because the surety
failed to establish the amount of its prospective liability under
the bonds, except for the $250,000.00 which the contractor admitted
wzs owed to the subcontractors ang suppliers. Accoréingly, the
trial court ruled that the first $250,000.00 rezlized from the
liguidation szle would be reserved for peyment of subcontractors
and suppliers, but otherwise cdenied relief to the surety. The
eppellate court first framed the issue:

"[Tlhe issue was not whether Transamerica actually feared

a $1,187,000.00 loss, but whether there was any raticna

basis for such a fear."'6

The court then proceesded to affirm the lower court's decision,
finding that, with the exception of the $250,000.00 that the
contractor admitted was cowed:

"Transamercia fziled to flesh-out the nzture and
epproximate amount of the claims in liabilities it might
Teasonably anticipate under the bond ... {wlithout proof
that the Surety realistically faces loss under the
performance bond and is in jeopardy, the trial court

correctly determined that additional ... relief was not

eppropriate. '’
" 13, at 227
17 _I_g.

-t e



The Transamerica decision requires objective evidence of the
surety's exposure under the bond before it will enforce the reserve
deposit provisions of the GAI. Subjective evidence of the surety's

fear of loss is no longer sufficient. The burden is on the surety

to come forward with specific evidence cof the merits .and dollar

value of claims which have been assertegd acainst the bond in order
to specifically enforce the reserve ceposit provision

Under the Transamerica rule, indemnitors can defeat =z cl

aim
for specific performance by presenting convincing evidence to
contest the validity or amount of claims against the bond. The

surety lcses the benefit of one of its important protections

dia

, b

ing deprived of collateral to which it could lock if the claims

kc

b

M

against the bond later proved legitimate.

The rezsoning of the Tramsemerica decision is contrary to that

of mcst other courts which have considered ¢t

o4
"
n
'»J
n
in
C
o
-
o
(2]
n

because of the very fact that the surety faces uncertain claims of

& value not vet ascertained that hes caused courts to enfcrce the

-
m

surety's right to reguire the contractor to pest coliateral.

It was for this reesorn that the court in United Bonding Insurance

18 E.g., Kzticrnal Surety Co. v. Titan Construction Corp.,

supra, n.6,.

- .



Co. V. Stein19 stated:

"In the instant case the only conditions precedent to
defendants' obligation [to deposit collateral] were the
rlaintiff's estimate that a reserve was necessary and its
Cemand uvpon defendants for current funds in the amount of
such reserve. Once these conditions are fulf;lled equi£y
will specifically enfcrce such a promise ..."

Hopefully, the Transamericas decision will remain isclated, and not

be followed by other courts.

B. Trust Fund Rights

Another important weapon given the surety in the GAI is the
right to control the funds that its contractor is entitled to

receive under the construction contract. The general expression of
the surety's rights states:
"“The Principal acgrees and hereby expressly declares that
all funds due or to become due under any contract coveregd
by a Bond are trust funds, whether in the pcssession of
the Principal or another, for the benefit ancé payment of
all persons to whom the Principal incurs obligations in
the performance of such contract, for which the Surety
would be liable under the Bond.'"Z20
This is the means by which the surety can ensure that project funds

are being properly applied by the principal - to the payment of

' 273 F.supp. 929 (E.D. Pa. 1567).

20 Lines BS to 94 of the GAI.
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subcontractors or suppliers, and not to other sources such as
repayment of bank debt or obligations on other prcijects.
Enforcement of this provision is especially important to the surety
in minimizing its expcosure to payment bond claims. If the surety
pays any of the obligations cf the contractor, the Gal ﬁiovides the

Surety with a specific claim to the trust fungs,?'

>

part from the general expression that contract funcds are to
be heid in trust for payment of potential payment bong claimants,
the GAI coes further to add some concrete protection for the
Surety. Paragraph 4 of the GAI provicdes in pertinent part:
"Principal shall, upon demend cof the Surety and in
implementation of the trust or trusts hereby created,

opén &an account or accounts with a karnk or si

=
b
(=]
m
H

depository desigrnzted by the Frincipal and approved by
the Surety, which account or accounts shall be Cesignated
as a trust account cr accounts for the depecsit of such
trust funds, and shzll depcsit therein all monies
received pursuant to szid contractor's contracts.
Withdrawals from such account shall be by check or
similar instrument signed by the Principal ang
countersigned by a representative of the Surety.'22

This is a provision that, when enforced, will give the surety

Lines 94 to 86 of the GAI.

22 Lines 97 to 105 of the GAI.

- 13 -



effective control over contract funds .43 Unfortunately, there is

a dearth of case law on the enforceability of this provision, but
since the courts have routinely enforced reserve depcsit provisions

no cood reason exists for Ceclining to enforce this provision as

s

Very good advice was given to sureties by two commentators
when establishing a joint trust account with the principal:
"Great care should be taken by the surety in setting up
the joint control account in orcer to Preserve its status
es a trust account. Funds from the joint contrel account

should be used only to pay bonded obligations or other

ccsts related to bonded projects against later c ms of

la
third party creditors that the account was not uvsed as a

trust account. The surety must also be aware of whether

[N
(VY]

2n excellent discussion of the trust azccount provision,

including its enforceability when the principzl is operating as a

cebtor-in-possession under Chapter 11 of the Bankruptcy Act, is

found in an unpublished paper prepared by Robert L, Lawrence,

Robert M. Wright, George J. Bachrach, and William M. Dolan, I1II,

entitled '"The 2Agreement of Indemnity-The Surety's Eandling of
- y -

Contract Bond Problems: Enforcement of the Surety's Rights Against

the Principal and the Indemnitors Under the Agreement feor

Indemnity." This paper was presented at the AEA Fidelity ang

anl

Surety Committee mid-winter meeting on January 27, 1989.

e g



the bank in which the account is kept is owed money by
the principal. &although the account may be established
as a trust account, a creditor bank may attempt to
exercise rights of set off against the trust account
funds. Therefore, the account should be maintzined at a
benk that is not owed money by the Erincipal. 44

C. 2Assignment and Tzke-Over Rights

(D

The reserve deposit and trust funds rights can be exerciced by
the surety recardless of whether the principazl has committed an
event of default as specified in the Gar.25 Cnce an event of
cefault occurs the G2I confers even greater rights upon the surety.

First of all, an assignment of rights by the principal to the
surety takes immediate effect. This assignment conveys to the
surety &ll of the principal's rights in funds due under the

construction contract; all of the principal's supplies, tools,

Trecker and Ott, in an unpublished paper entitled "The
Agreement of Indemnity-The Surety's Handling of Contract Bond
Problems: Administration ang Eesolution of Performance Bond ané

Payment Bond Claims," page 1-20. This paper was presented at the

RBA Fidelity and Surety Committee mid-winter meeting on J

1988.

anuary 27,

25 The events of default are found on lines 145 to 174 of the

GrI.

R



plant and eguipment; all of the Principal's rights in its
subcontractor agreements; and all claims and causes ©of action the
principal may have with its subcontractors angd suppliers.?6
Secondly, the surety is entitled to tzke possession of the
principal's work and complete it.%’ .

The purpcse of these provisions is to allow the surety, to the
greatest extend pessible, to assume the pesition of the principal
on the project in the event that the surety elects to complete the
work or hire another contractor to complete it. The azssignment
provision in the GAI also gives the surety important salvage rights
by authorizing the surety to pursue claims against others who may

have lizbility to the contractor.<8

D. Enforcement of the Suretv's Rights

Normally, breach of contract is redressed by &n action at law
for money damaces. Wwhen & principal stands in breach of the GrI,
the surety is certainly entitled to file suit against him for

dzmages, as is often done in suits seeking indemnity for losse

n

sustzined by the surety. Unfortunztely, the surety does not obtain
a judgment granting it the relief it seeks - money damages - until

the litigation has been concluded. The course of a lawsuit is all

26 Lines 111 to 733 of the GAI.

27 Lines 231 to 237 of the GAT.

28 Lines 195 to 202 of the GAI.

- 16 -
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too often punctuated by delay, whether caused by delaying tactics
of the opponent or over-crowded courts, and in many jurisdictions
it is not uncommon for several years to pass between the date that
suit is filed and final judgment is entered. In the case of many
bonded contractors, who are fregquently in serioug, financial
cifficulty at the point the surety suffers the lcss, no assets
remain et the end of the litigation process. The surety has not
only spent funds to prosecute the case, but finds a penniless
judgment debtcr at the end of the day.

Clearly, suits for money camages do not provide sureties with
an adeguate remedy in many ceases. If the surety is to receive

effective relief, it must often look to eguitable remedies. These

Y

remedies include specific performance 7, cuia_  timet3®  -ng

[#

<8 pecific performance is an equitable remedy which compels
the performance of a contract on the Frecise terms acreed upon or
such a substantial performance as will do Justice between the
perties under the circumstances. It is 2 means of compelling a
contracting party te do precisely what he should have Gone without

being coerced by a court. McCovy Farms, Inc. v. J & M McKee, 5€3

S.wW. 2d 408, 415 (ark. 1878).

30 Quia timet is an eguitable remedy which can be used by a

surety (a) to prevent the diversion of contract funds from contract

obligations, and (b) reguire the principal and indemnitors to post
(continued...)

- 17 -



injunctive relief, and among other uses can require the principal
to do what he agreed to 8o in the GAI. Proper use of these
remedies before the surety has suffered loss can later serve to
prevent or at least minimize the ultimate loss to the surety.
Froper wuse, however, generally reguires that the;;surety be
aggressive, rether than reactive. These remecdies must freguently
be asserted in the early stages of a preblem proiect, while there
are still zssets left to salvage. Temporary relief from the court,
to preserve the status guo pending final resolution of the case, is
generally essential.

Two very effective ways of cbtaining adecuate and prompt
protection for the surety are through preliminary injunctions and
appointment of receivers. These remedies are bokth evailable at the
commencement of the lawsuit, and can be used to {a) prevent
diversion of funds( (b) prevent transferes of assets, (c) reguire
tre posting of collaterzl, (&) Tequire payments to subcontractors,
and (e) even seek to take cver the management of the principal's
business or indemnitor's acsets.

The Federal Rules of Civil Procedure, after which many states
pattern their counterpart provisions, provide a means for obtaining

temporary restraining orders and preliminary injunctions. In order

’O(...continued)
collateral for anticipated lcsses on the bonds. A very good
article on guia timet is Mann and Jennings, Quia Timet:

2 Femedy for the Fearful Surety, 20 FORUM 685 {(1lses)y .,

pre 4



to obtain either of these forms of injunctive relief the moving

party must show:

(1) The existence of irreparable harm;

(2) The albsence of an aCeguate remedy at law;

(3) The probability of ultimate success on the gerits; and

(4) That the public interest will not be disserved by

granting the relief.3!

In addition to these ceneral reguirements, if a moving party wishes
to obtain a temporary restraining oréder without notice to the
opponent, it must be Jdemonstrategd throuch an affidavit or sworn
complaint that immediate and irreparable loss will result before
the cppcsing party can be heard to arcue acainst issuance of the

’2
crder.>?

% good illustration of the use that can be made of preliminary

injunctive relief is found in Doster v. Continentzl Casualtv

2%
K

. There, &s a bonded contractor was nearing the completion

,O
0

of a project, it advised the surety that it did not have sufficient
funds on hand to pay all of its contractual obligations. Further,
the contractor refused to apply the substantial funds it gig have

in its possession to payment of those obligations. The surety

' U.S. v. Phillips, 527 F.Supp. 1340, 1343 (N.D. I11l. 1981).

For a good discussion of what & surety must dc to establish these

elements see Lawrence, Wright, et al., supra, n.23 at 2-19 to 2-23.

32 Rule 65(b), Fed. R. Civ. bP.

3 105 50.2d 83 (ala. 1958).

- 19 -
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filed suit and sought a temporary injunction consistent with its
prayer for relief, which reguested that the funds held by the
contractor be wused to pay his contractual obligations. An
injunction consistent with this prayer was granted.34

Due to the crcwded court dockets in mest Juriscdictions, it is

cften difficult enough to cet the time and attention of the court

to hear an emercency motion for injunctive relief at the beginning

cf a case. This is particularly true when seeking a temporary
restraining orcer without notice to the opponent, where the proof
reguirements upon the surety are especially heavy. Having once
obtzined an emergerncy hearing before the court only to fail to
provide sufficient evidence to gain the injunction relief will make
it that much more difficult to cet a second emsrgency hearing after
additional proof is Gathered. Moreover, an unsuccessful first

effort can also leave the judge less enamored of the surety's case,

and this impressicn can easily carry over to the secong hearing,

should the surety be forturate enough to cet one. For this rezson,
it is strongly recommended that & surety, wishing toc gain immedizte
injunctive relief against its principal or incemnitors, resist the
strong temptation to act before it has sufficient facts to win the

motion.

% second, and more dggressive, form of emergency relief is to
seek the appointment of a receiver for the principal's or
indemnitors' property and assets. Receivers may be appointeg by

the court at the beginning of the litigation for the purpose of

34 1. at B85,



supervising a distressed business during the pendency of the case
or protecting and preserving important rights of interestegd
parties.®> In order to get a receiver appointed it is Generally
necessary to show that an emergency exists and that a receiver is
needed in order to protect the interest of crggitors and
property.36 While the burden is a heavy one,37 this relief may
well fit the needs of & surety who, not wishing to take over the
contractor's business itself, wants essurance that an independent
party is appointed to manage and preserve the zssets of its
principal or indemnitors so that they will be available to satisfy

the surety's judgment at the conclusion of the litigation.

III. THE LACK OF GOOD FAITH DEFENSE

In response to efforts by sureties to enforce their various

rights under indemnity ggreements, indemnitors have asserted =a

multitude of Jdefenses. The number and sophistication of these

3% Bracco v. Lackner, 462 F.Supp. 436, 455 (K.D. Cal. 1578).

36 Veineke Discount Muffler Shops v. Noto, 603 F.Supp. 443,

444-5 (E.D.N.Y. 1%85); and Sires v. Luke, 544 F.Supp. 1155, 1161
($.D.Ga.).

37 The appointement of a receiver is generally recognized to

be an eguitable remedy of an extraordinary nature which is to be
used only where there is =2 showing of fraud, or there is imminent
danger of property being lost, injured or diminished in value, or

sguancdered and where the legal remedies appear to be inadeguate.

McDermott v. Russell, 523 F.Supp. 347, 352 (E.D. pa. 1881), aff'Qg
722 F.2d 732 (3rd Cir. 1983).



deferises seem to be limited only by the resourcefulness of counsel.
The indemnity agreements in use by sureties over the Years have
been revised periodically to meet the new legal challenges made by
indemnitors. The current Model General Agreement of Indemnity>8
is the product of the best thinking in the surety indg;try on how
to provide the surety with the enforcement rights which it needs in
orcder to effectively deal with indemnitors. Many of the typical

defenses which have been asserted in the past are now specifically

Gealt within the GaI.?®  For example, the GaT by its terms

eliminates the defenses of lack of notice to the indemnitors,‘o

fzilure to pursue the principal before seeking indemnity,41 ang

waiver cf the surety's rights.%?
Since the literzl terms of the indemnity agreement have not
provided any refuge for indemnitors, they have been forced to

utilize lecal theories that will permit them to avoid enforcement

w
m
[{g]

ee appendix,

(¥
w

A very good discussion of the tradifional and non-
traditional cefenses to the indemnity agreement is contained in an
unpublished paper presented by Jeffrey W. Sachs and Earvey C. Koch,
entitled '"The Agreement of Indemnity and the Defernses of the
Indemnitors'", at the 2aRa mid-winter meeting of the Fidelity &and

Surety Committee meeting in January, 1S58¢.

“© Lines 102 to 121 of the GAI.
‘" Lines 334 to 337 of the GAI.
42

Lines 327 to 333 of the GAI.
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of the terms of the indemnity agreement. The most important of

these theories has been the oblications of the surety to act in

good faith.

A. The Frinciple of the Suretv's Good Faith Oblication.

Every agreement includes the implied promise of the parties
that they will perform their respective contractual duties 4n good
feith and that each will g&eal fairly with the other in their
performance.43 This concept of good faith has been applied to the
oblications of sureties and the enforcement of the incemnity
agreement acgainst their indemnitors.%¢ Furthermore, many
indemnity agreements incorporate this concept, if not the words
"good faith", as a condition to the surety's right to obtzin

indemnity.45

43 Dahly Tool Cc. v. Vermont Tap ané Dve Co., 561 F.Supp. 600

.«

(K.D. I11. 1882).

44 Fidelity and Deposit Company of Marvland v. EBristel Steel

& Iron Works, Inc., 722 F.28 1160 (4th Cir. 1¢83).

45 cee lines 36 to 42 of the GAI, which provide:

"The Surety may pay oOr compromise any claim, demandg,
suit, Jjudgment, or expense arising out of such Bonéd or
Bonds and any such pavment or compromise shall be binding
upon the Undersigned and included as a liability, loss or

expense covered by this indemnity, provided the same was
(continued...)

pre]



B. Application of the Principle.

l. W¥hat is good faith?

General case law has given many definitions to "good faith."

One of the more common meanings cf this term is "that state of mind

denoting hcnesty of purpose, freedom from intention 4o gefrzug,
and, c¢enerally speaking, means being faithful to one's duty or

obligation.”46 Unfortunately, there is no one stztement of law

that defines with precision a surety's good faith obligation

towards its indemnitors. There are, however, cases szying what it
is not. One of the best, and most concise, statements of the type

of conduct by a surety which will not rise to the level of

constituting lack of good faith is found in Encbrock v. Federal

-

ingurance Companv, where it is saié:

"at most, the pleading alleges necgligence by a surety. But
neither lack of @ilicence nor rreglicence is the eguivalent of

baé faith; and improper motive, which is not alleged, is an
r I l 4 -

45(...continued)
made by the Surety in the rezsonable belief that it was
liable for the amount disbursed, or that such peyment or

compromise was reasonable under all the circumstances."

See also the provisions of the indemnity agreement in Fidelity

and Deposit Company of Mzrvlang v. Fleischer, 772 S.w. 248 BC9, BR13

(App. Ct. Mo. 19R9).

46

Efron v. Kalmanovitz, 57 Cal. R. 248, 251 (app. Ct. Cal.

1867).



essential element of bad faith."47
Similarly, it has been said that want of good faith carries an
implication of dishonest purpcse, consciously doing of wrong, or
breach of duty through motive of self-interest or i1l will.48

2. The Decisions

s

The cases in which indemnitors have raised lack of good faith
by the surety as a defense to actions on the indemnity acreement
have not always produced consistent results. Nevertheless, when a
few cGecisions that are out of the mainstream are excluded, the
analysis and findings by most courts hzs been remarkably similar.

The most common pattern found in these cases is the situation
where the indemnitor is claiming that the principal was not liable

on the underlying ckblication, and as & conseqguence, the surety's

i}

m

]

Pc

bt
-

nt cof that cleim was not made in good faith. Therefcre, it

los

n

es its right to proceed against the indemniter.
wWhile at common law a surety wzs only entitled to indemnity
for claims it pzid and for which the principal was legally liatle,

this situation is changed where there is a written indemnity

47 370 F.248 784, 787 (5th Cir. 1867); see 2lso, Ford v. 2etna

Insurance Comcany, 294 S.W. 28 €33, 698 (aApp. Ct. Tex. 196E%).

48 Hartford kccident and Indemnitv Co. v, Mills Roofing andg

sheet Metel, 418 N.E. 28 645 (App. Ct. Mass. 1681).

P



agreement.49 Typical of indemnity agreement provisions that
articulate the rights of sureties to pay claims and then seek
indemnity is the following:
"[Tlhe Surety shall be entitled to charge for any and all
Gisbursements made by it in good faith in and abpout the
matters herein contemplated by this Acreement unéer the
belief that it is or was lizble for the sums and amounts
so disbursed, or that it was necessary or expedient to
make such disbursements, whether or not such liability,
necessity or expecdiency existed ..."
Typical of the treztment by courts of the enforcement of these

provisions is the opinion in Fideli and Deposit Company of

ty
. - Y P -
Merviand v. Bristol Steel & Iron Works, oY where the court held:

"Provisions such as theose just cited, while strict, are
common in contracts of indemnification executed by
contractors and others to induce the execution of
performance bonds by compensated sureties, and they have
been uniformly sustained ang upheld, subject to a single
exception to be noted ... The only exception to this
provision arises when the payment has been made 'through

fraud or lack of good faith' on the part of the surety,

G N . o, - - '
49 United States v. United Pacific indemnity Company, 6€¢7

F.Supp. 378 (D. Id. 1988).

Fidelity and Deposit Company of Marvland v. Eristol Steel

& Tren Works, Inc., supra, n.44 at 1163.
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but any challenge to such payment must be rested solely

on that claim of bad faith or fraug, ">!

If an indemnitor believes that the claim against the principal
does not have merit and wishes for the surety to resist the claim,
the GAI provides him with a means of accomplishing this:

"If the Undersigned desires that a claim or cezmand

against the Surety shall be resisted angd litigated, the

Undersigned shall (i) give notice to the Surety to this

affect, (ii) simultaneously deposit with the Surety

capital or collateral ang satisfactory to the Surety in
amounts sufficient to cover the claim or cemand &angd
interest thereon to the probable date of dispcsition and

(iii) either depcsit simultanecusly with the Surety cash

or collateral satisfactory to the Surety and in amounts

sufficient to cover the expenses and fees of ge

th
3

O

e r

:s5e,

[

. . . . . - . &

take over the resistance in litigation of the claim."=?

If the indemnitcr fails to post the collateral, the courts
have uniformly held that the surety is free to settle the clzim and

pursue indemnity. For example, in overturning a jury verdict

against a surety on this issue the court in Ficelity and Depcsit

Company of Marvland v. Fleischer said:

"Under the Agreement of Indemnity, the burden was not
placed on F&D to determine whether owner or contractor

first breached the contract. Rather, once owrer or the

51 14.

*2 Lines 48 to 57 of the GAI.
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subcontractors made demand on F&D under the bonds, F&D
could make good faith disbursements if it believed it was
liable, or if it believed disbursement was necessary or
expedient, 'whether or not such liability, necessity of
expediency existed'. The Acreement of Indemnity Q;d not
leave Fleischers without a means to prevent such
payments, Faragraph 13 provided that F&D's right to
settle claims couléd be terminated if Fleischer (i)
reguested F&D to litigate the claims and (ii) at the time
cof the request, deposited collateral with F&D to satisfy
any Jjudgments and expenses." =3
In short, unless the indemnitor posts colliateral, the surety is

free to pay the claim, recardless of whether it is velid, and seek

o)

indemnity provided it does so in cood faith.
The great majority of cases that have sguarely considered
whether the surety has acted in cood faith have found that it c¢ig

N . - . , - . . - &
so, cr that the indemnitor faziled to establicsh that it had not.-%

53 Supra, n.44 at 815-16. See also Firemen's Fund Insurznce

v, Kizdil, 709 F.Supp. 975 (D. Ore. 188%); and Hess v. Zmerican

States Insurance Co., 589 S.w. 2d 548 (App. Ct. Tex. 1879).

£ . , . . .
=4 Fidelity ané Depcsit Compzany of Mzryland v. EFristeol Steel

& Jron Works, Inc., supra, n.d4.: Continental Casualty Co. wv.
4

dmerican Suretv Corp., 443 F.23 €43 (D.C. Cir. 1870); Transamerica

Insurance Co. v. Bloomfield, 401 F.23 257 (6th Cir. 1968); Enobrock
(continued...)
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Certainly one of the most important recent cases to analyze this

issue is Ficdelity and Deposit Company of Maryland v. Bristol Steel

& Iron Works.-> There, the bonded contractor ang the owner, the

Fenrnsvlvania Department of Transportation, had a dispute over
ezlleged deficiencies in the work. While the owner and contractor
were arbitrating their dispute, the owner maCe Cemand on the surety
under the bond. At first, the surety denied respeonsibility,
aligning itself with the position of the contractor. Later, under
threat by the owner to suspend the surety's right to provicde bonds
for other work, the surety paid the owrer's claims, but retainegd
the right to obtain a refund of the payment if the arbitration

between the owner and contractor wzs resolved in favor of the

Co., supra, at n.47; FPiremen's fund Insurarnce
I 14

Co. v. Nizgil, suprz, n.53; Continentzl Czsualty Co. v. Guterman,

708 F.Supp. %53 (N.D. I1l1. 1S88%); United States v. United Pacific

Indemnitv Compenv, gupra, n.48; Fidelity and Deposit Company cf

Mervliend v. Wu, 552 2. 23 1186 (Vt. 1988); Eess v. Zmerican States

Insurance Companys, Ssupra at n.53; United tates Fidelitvy and

Gueranty Co. v. Napier, 571 S.W. 23 644 (App. Ct. Ky. 1978); Ford

v. 2etna Insurance Company, supra, n.47; Elmgre v. Morrison

Assurance Co., 502 So.2d 378 (Ala. 18867); and Hartford Accident ané

Incdemnity Co., v. M:ills Roofino and Sheet Metal, Supra, n.48.

t

=5 Supra, n.44.



contractor.

The surety then proceeded acainst the contractor for
indemnification. The contractor resisted, claiming that by paying
the claim simply to avoigd being disguzlified from writing further

bonds in Pennsylvania, the surety had breached its duty of good
£ 56

-t

The court observed that the surety had kept the

o
joa

e

m

contractor fully informed of all negotiations it had with the
cwner. Further, the court found that suit was only filed acainst
the contractor as the statute of limitations on the surety's claim
against it was about to expire. The court then proceecded to find

that the surety @id not act in bagd faith, even though its motive in

paving the «claim was to keep from being blacklisted in

by
m
s
o
n
o
[
<
w
o}
(v
s}

and not because it believed that the owper's claim
egainst the bond had merit. The court was apparently persuaded by
s exemplary efforts to fully communicate with, and to
the extent possible, accommodate its principal, while at the same
time recognizing that the surety had a legitimate right to take

action to prevent it from being blacklisted.

Several cases where bad faith was found are also worthy of

¢ 1n drewing the issue the court stated:

"Contractor now takes the position - and this really is
the heart of its appeal - that the payment made by the
Sureties in order to secure the elimirnation of their
disgualification es a Surety on road work in Pennsylvania

constituted bad faith cor fraud." Id. at 1165.



discussion. In Marvland Casuvalty Co. wv. R8I Construction®’ the

surety paid a claim resulting from the contractor's alleged failure
to build a brick wall in accordance with its contract with the
owner. At trial the surety &id not present any evicdence that the
contract between the owner and the contractor recuired a brick
wall. The court found that this was sufficient evidence to support

a jury findinc of bad faith. 2s a conseguence, the indemniter was
not reguired to indemnify the surety. Although not discussed in
eny Cetail, it was apparently the view of the eppellate court that

the surety had the burcen of showing that the payment was made in

good faith "and that it wzs a rezsonable ang prudent settlement".

Aside from the issue of who had the burden ©f proof, this case

imposed a crezter duty on the surety than is impesed b the
E c Y

indemnity agreement, where the surety's obligz“ion is simply to act

in good faith. Thus, this case represents a significant departure
from the general body of law on the subject &and fortunately has not
been followed by other courts.

Another cezse where bad faith found is Kew Zmsterdam Casualty

Co. v. Lundcouist.®8 There, the surety took possession of the
essets of its bonded contractor after the contractor had defaulted
©n a project. Despite several Tequests from one of the indemnitors
that the surety take steps to protect the assets, the surety failed

tc dc so. Nor, 8igd the surety advise the indemnitor that it would

>7 368 S.W. 28 134 (app. Ct. Tex. 1963) .
*¢ 198 N.W. 28 543 (Minn. 1572).
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not take steps to conserve the assets. In upholding a2 lower court

finding for the indemnitor, the court stated:
"New Amstercdam had no obligation to satisfy the first
mortgage on the equipment of the corporaztion or to
liguidate these zssets to minimize the loss ... However,
under its generzl obligation ¢f good faith, it had a duty
to zdvise the indemnitors that it ¢id not intend to co
so,. An indemnitee cannot act with complete impunity
toward zssets which he has under his control, and which
would be available to reduce the 1liability of the
incdemnitor. ... If proper notice is given, the incdemnitor
is placed in a2 position to protect these zssets on his

. . - . o~ . - £Q
own behalf if he finds that economically advisable. =3

4

C. Lessons

18

Wnile it is impessible to reconcile all cof the cases with one

Tinciple of law that will provice the surety industry with ¢
E F

“ -—
i€ar

[ol}

cuicelines on what is safe and what is Tisky conduct in dealing
with inéemnitors, the cases 8o suggest several lessons:
(1) A surety will be held to a good faith standard
in its dealings with indemnitors, anc¢ the
surety should be prepared to demonstrate the
facts upon which it relies to make its

decicions.

(2) A thorough investigation of the merits of a

5 1§. at 550.



claim against the bond is very important, and
where experts have been retained to assist the
surety its recommendation should be followed,
or the surety should have good, well-
documented reasons for not doing so.%0 -
(3) Before paying a claim asainst the bond the
surety should:
(a) be able to document the
validity or probable
validity of the claims or
otherwise establish a
rational basis for its
Cecision;
{b) provide written notice to
the indemnitors
explairning the decision,
as well as the basis for
it, and advising the
indemnitors that payment
will be paid and
indemnity sought wunless
collateral is posted as

provided in the indemnity

n.

52.

60 See Ficdelity and Deposit Conpanv of Marvland v. Wu, supra,




(4)

agreement.61
As a general rule, when the opportunity exists
seek to have your case decided by the judge
and not the jury, and have the case heard in

federal court rather than state court. -

vy

€1

See Fidelity and Deposit Comoanv of Mzrvland v. EBristol

Steel & JIron Works, supra n.44; Fidelity ané Depceit Company of
Marviand v. Fleischer, supra, n.45; Firemen's Fund ins. v. Nizdil,
supre n.52; and Hess v. American States ins., supra n.52.
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MODEL GENERAL AGREEMENT OF INDEMNITY

THIS AGREEMENT OF INDEMNITY executed and deliveregd

this ___ cay of 1889, by (Principal) andg

(Indemnitors), to (Surety). The Principal and Indemnitors are

sometimes referred to hereafter collectively as the "Undersigned."
WITNESSETH:

WHEREAS,'" Principal, in his own name or as co-adventurer with
others may desire, or be reguired, to execute and celiver or
procure the execution and delivery of Bonds as hereafter defined,
or Principal or cne or more of the Undersigned may reguest the
Surety to refrain from cancelliing such Bonds; and

WHEREAS, the Undersigned understand that the Surety expressly
reguires the delivery of this Indemnity Agreement as part of the
consideration for the execution by the Surety of such bonds which

mzy herezfiter be furnished, or for the refrainin

(e}

from cancelling
said Bonds; and

WHEREAS, the Indemnitors have =a substantial, material &nd
beneficial interest in the obtaining of Bonds by the Principal or
in the Surety's refraining from cancelling such Bonds.

ROW, THEREFORE, in consigderation of the execution and delivery
by the Surety of one or more EBonds or its refraining from
attempting to cancel the same, the Undersigned for themselves,
their heirs, executors, administretors, and administretors, and
essigns, jointly and severally, covenant and agree with the Surety

as follows:

-
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27

28

47
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50

1. Indemnification

The Undersigned shall indemnify and keep incdemnified the
Surety against any and all liability for locsses and expenses of
whatsoever kind or nature, including the fees and Gisbursements of
counsel, and acainst any and all said lcsses and expenses, which
the Surety may sustazin or incur, (i) by reason of having executed

cr procured the execution of any

7

ond or Bonds (ii) by reason of
the failure of the Undersigned to perform or comply with the
covenants and conditions of this Agreement, or (3iii) in enforcing
eny of the covenants and conditions of this Acreement.

The Surety may pay or compromise any claim, demand, suit,
judgement or expense arising out of such Bond or Bonds and any such
peyment or compromise shall be binding vpon the Undersigned and
included zs 2 liability, loss or expense covered by this indemnity,
provided the same was made by the Surety in the reazscnable belief
that it wes liable for the amount disbursed, or that such payment
©r compromise was reasonable under all the circumstzrices

In the event of any such payment or compromise by the Surety,
an itemized statement thereof sworn to by any officer of the
Surety, or the voucher or vouchers or other evidence of such

payment or compromise shall be prima facie evidence of the fact and

amount of the liability of the Undersigned under this 2 eement.

e
H

If the Undersigned desire that a claim or Gemznd a st the

s

W
m
'..l

Surety shall be resisted and litigated, the Undersigned shall (i)
give notice to the Surety to this effect, (ii) simultaneously

Ceposit with the Surety cash or collateral angd satisfactory to the

-t e
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54
55

56

60
61
62
63

64

66
€7
68
€9
70
71
72

73

75
76

77

Surety in an amount sufficient to cover the claim or cdemand and
interest thereon to the probable date of Gisposition and (iii)
either ceposit simultaneously with the Surety caesh or collateral
satisfactory to the Surety in an amount sufficient to cover the
expenses and fees of defense, or tzke over the resistance ang
litigstion of the claim.

2. Reserve-Deposit

If for any reason the Surety shall deem it necessary to set up
or to increase a reserve to cover any possible liability or loss
for which the Undersigned will be obligated to indemnify the Surety
under the terms of this Agreement, the Uncersigned will &eposit
with the Surety, immediately upon éemand, a sum of money ecgual to
such reserve and any increzse thereof as colliateral security to the
Surety for such lizbility or lcss. The Surety shall have the right
to use the deposit, or any part thereof, in payment cr settlement
of any liability, lecss or expense for which the Undersigned would
be oblicated to incemnify the Surety under the terms of this
Agreement. Surety shall have no obligation to invest, or to provice
a return on, the deposit. The Undersigned shall be entitled to the
return of any unused portion of the deposit upon termination of the
liability of the Surety on the Bonds and the performance by the
Undersigned of all obligations to the Surety under the terms of
this Agreement. The Surety's demand shall be sufficient if sent by
Registered or Certified Mzil to the Undersicgned at the adcresses
stated herein, or at the addresses of the Undersigned last known to

the Surety, whether or not actually received.

g
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3. Loans

The Surety may from time to time mazke or guarantee advances or
loans to or for the account of the Principal to be used in the
performance of obligations of the Principal under the contract
covered by a Bond without the necessity of seeing to the
applicaticn of the proceeds thereof; and the Undersicned shall be
obligated to indemnify the Surety in accordance with the terms of
this Agreement for the amount of all such advances and lcans,
notwithstanding that the proceeds or any part thereof have not been
so used by the Principal.

4, Trust Funds

The Principal agrees and hereby expressly declares that all
funds due or to become Gue under any corntract coveres by a Bond are
trust funds, whether in the possession of the Frincipal or ancther,
for the benefit and payment of all perscns to whom the Principal
incurs obligations in the performance of such contrect, for which
the Surety would be liable under the Bond. If the Surety
discharges any such oblication, it shall be entitled to zessert the
claim of such person to the trust funds.

Principal shall, upon demand of the Surety and in
implementation of the trust or trusts hereby created, open an
account or accounts with a bank or similar depository designated by

the Princi

je)

al and approved by the Surety, which account or accountcs

cshall be de

n

igrnated as a trust account or accounts for the deposit
of such trust funds, and shall ceposit therein all monies received

pursuant to sazid contract or contracts. Withdrawals from such
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accounts shall be by check or similar instrument signed by the
Principal and countersigned by a representative of the Surety. Said
trust or trusts shall termirate on the payment by Principal of all
the contractual cobligations for the peyment of which the trust or
trusts are hereby created or upon the expiretion of tyenty vears
from the c€ate hereof, whichever shzll first occur.

5. Assignment-Possession

With respect to each Bond executed by the Surety, the
Principal hereby assigns, transfers and conveys to the Surety but
subject to the trust herein created; (a) all monies due or to
become due to the Principal under or as a result of the contract
covered by the Bond, including, but not limited to, progcress
paymente, deferred payments, retzined percentages, compensation for
extra work and proceeds of damage claims; (b) all rights, title and

interest of the Principal in and to all supplies, tools, ant,

NS
-

eguipment and materizls of every nature and description that may
now cor herezfter be in, on or around the site cf, or the work
uncéer, the contract ccocvered by the Bond, and materizls purcheased or
ordered for the performance of said contract whether in process of
construction, in transit to the site or in storace elsewhere; (c)
all right, title and interest of the Principal in and to all
subcontracts, let or to be let, in connection with said contract
covered by the Bond and in and to all surety bonds covering such
subcontracts; and (&) a1l actions, causes of actions, claims and
Cemands whatsoever with the Principal subcontractor, laborer,

meterizlman or any person furnishing or agreeing to furnish or
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supply labor, material, supplies, machinery, tools or other
eguipment in connection with or on account of the contract covered
by the Bond, and against any surety or sureties of any such
subcontractor, laborer or materialman.

The foregoing assignment shall be effective as of the date of
the execution ané Gelivery of this Acreement as to each contract
ccvered by Bonds exescuted prior to such date although nothing
herein shall limit the right of the Surety to claim under any pricr
essignment. With respect to any Bond executed and delivered on or
after the date of execution and delivery of this Acgreement, the
Assignment shall be effective as of the effective date of the Bond.

The assignment with respect to each Bond shall take effect on the

o

ate indicated, but only in the event of one or mcre cof the
following (hereirnafter called "Events of Default"):

(&) &ny abandonment, forfeiture, or breach of, or failure,
refusal or inzbility to perform, any contract covered Ly & Bongd or
any bond liability;

{b) The failure, delay, refusal or inability of the Principal
to pay bills or other indebtedness incurred in, or in connection
with, the performance of any contract covered by a Bong;

(c) The failure to perform, or comply with, any of the terms,
covenants and obligations to this Agreemznt;

(@} The failure to pay ané discharge, when due, arny other
indebtedness of the Principal to the Surety;

(e) Any essignment by the Principal for the bLenefit of

creditors, or the azppointment, or an application by the Principal
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177

for the appointment, of a receiver or trustee for the Principal or
its property, whether insolvent, or not, or an application by the
Frincipal for recrganization or arrancement under the terms of the
Natiornal Bankruptcy &act or any similar laws of any State,
pcssession or territery of the United States, or if proceedings for
the appcintment of a receiver or trustee, for liguidation or for
the reorganization or arrangement of the Prihcipal shall be
initiated by other persons, the continuance of thecse proceedings
for a period of thirty Qdays;

(£} The commencenent or continuation of any proceeding which
deprives the Principal of, or interferes with, his use of any of
the supplies, tools, plant, machinery, eguipment or materials in,
o ¢r arcund the site of, or the work under the conitract covered by

zry szid Bond;

[oh

(¢) If the Principal is an individual, the Principal's é&ying,
absconding, diszppearing, incompetency, being convicted of a felony
or impriscnecd, and if the Principal is any other type of entity,
any change or threat of change in the character, identity, control,
management, beneficial ownership or existence of the Principal.
The foregoing assignment is for the purpcse of (i) enabling
the Surety to complete the performance of the obligations of the
Principal under the contract covered by a Bond and the payment of
cbligations incurred by the Frincipal in the performance of such
contract, and (ii) providing the Surety with collateral security
for the obligations of the Uncersigned to the Surety under this

bLgreement.
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Upon the happening of an Event of Default, the Frincipal
authorizes and empowers the Surety, or any Pperson oOr persons
designated by the Surety, to execute in the name of the Principal
any instruments deemed necessary or desirable by the Surety to
provide absolute title to the Surety of any funds, property and
rights as are hereby assigned, transferred or conveyed, and the
Frincipal hereby authorizes the Surety or such perscn or persons
designated by the Surety to take immediate pcssession cof such
funds, property and rights, to collect such sums as may be due ang
to endorse, in the name of the Principal, and to collect, any
checks, drafts, warrants and other instruments made and issued in
peyment of any such funds.

Upon the happening of an Event of Default, the Surety shall

hezve the right to take immediate pcessession of the suprlies, tools,

i
' )

tant, eguipment &and materials and to use, &and consume if

b9

(1
0

cessary, the same in the performance of the coniracts by itself
or by others.

The Surety is authorized to azssert ang prcsecute any right or
claim hereby assigned, transferred or conveyed in the name of the
Principal and to compromise and settle any such right or claim on
such terms as it considers reasonable under the circumstances.

The Surety may sell any property assigned to it pursuant to
this Agreement at public or private sale, with or without notice,
at any time or place, without incurring any liability of any king.
The Surety may purchase any of the property at such szle.

This Agreement constitutes a Security Agreement to the Surety

-
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and a Financing Statement in acco:dance with the provisions of the
Uniform Commercial Code. The Surety may make such additions to this
kgreement as may be necessary or desirable to permit its filing as
a Financing Statement under such Code, and the Undersigned will
execute and deliver such further instruments as may be necessary or
Cesirable to permit either the filing of this Agreement as =
Finencing Statement or the filing cf a Financing Statement bazsed
upon this Agreement as a Security Agreement in such states,
counties and other places as the Surety shall deem necessary
or desirable.

€. Attorney-in-Fact

Each of the Undersigned hereby irrevocably nominates,
constitutes, appoints and desicnates the Surety or &ny perscn or
persons cCesicgnated by the Surety z2s his attorney-in-fact with the

right to exercise all of his rights

n
n

igned, transferred and set

over to the Surety by this Agreement an

[eN

in Lis name tc execute angd
Geliver any and all additional or other gssignments, instrument or
documents deemed necessary or desirable by the Surety (i) to vest
in the Surety absolute title to any and all monies, property and
rights hereby assigned, and (ii) to provide the protection and
rights to the Surety contemplated by all of the provisions of this

Agreement.

7. Possession-Completion

Upon the heappening of an Event of Default described in
paragraph 5 hereof, the Surety shall have the right, at its option

and in its socle discretion, and is hereby authorized, with or

-
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without exercising any other right or option conferred upon it by

law or by the terms of this hgreement, to take possession of all or
any part of the work under any contract covered by a Bond and to
complete or arrange for the completion cf the same.

8. Declination of Suretyship :

The Surety may decline to execute any Bond applied for without
incurring any liability whatever to the Undersignéd. If the Surety
shall execute a bid or proposal bond, or any similar unéertaking,
it may nevertheless Gecline to execute any and all Bonds that may
be reguired in connection with any award made on the proposal for
which the bond or undertaking is given, and the Principal shall
have the right to procure from another surety any bonds that may be
required in connection with any award under the propcsal for which
the bond or undertazking is given.

9. Right to Information

The Undersigned will furnish to the Surety such infermation as
it may reguest from time to time concerning the financial condition
of the Undersigned, the status of work under any contract covered
by a Bond, the condition of the performance of any such contract
and the payment of obligations incurred in connection therewith.
The Surety may at reasonable times angd places and from time to
time, examine and copy the books, records and accounts of the
Undersigned.

The Surety mazy obtain information concerning the affairs and
operations of the Undersigned and any transaction between or among

the Undersigned from any banks, Gepositories, oblicees of the

- 10 -
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Bonds, material men, supply houses, credit reporting agencies or
other persons, who are hereby expressly authorized to furnish such
information to the Surety.

10. Premiums

The Uncdersigned will pay to the Surety when due &ll premiums
and charges of the Surety for the Bonds in accordance with its rate
filings, its manual of rates, or as may be acreed.

11. Discharge from Suretyship

The Urncersigned will, =at any time upon the reguest of the
Surety, procure the discharge of the Surety from any Bond and from
all liability by reason thereof.

The Surety may, at any time, take such action as it deems
necessary oOr proper to obtain its relezse from any and a&all
iiability under any Bond.

Upon such discharce or relezse, the Surety shzll return to
the Prinicpal any portion of &ny premium paid which is unearned
as a result of such discharge or relezse.

12. Suretyship Covered

This Acgreement applies to all Bonds executed ©or procured by
the Surety for the Principal, in his own name or as co-adventurer
with others, whether prior or subseguent to the execution and
Gelivery of this Agreement, and from time to time until this
Agreement is terminated in accordance with its terms.

13. Protection of Other Sureties

If the Surety procures the execution of any Bond by other

sureties or executes the Bond with co-sureties, then all the

- 11 -
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terms and conditions of this Agreement shall inure to the
bernefit, as their interests may appear, of such other sureties
and co-sureties who shall have the right to meintain an action or
actions on this Agreement to enforce their rights hereunder.

14. Waiver of Homestead Right i

The U

3

dersigned waive, so far as their respective
obligations under this Agreenent are concernecd, all rights to
claim any of their property, including their respective
homesteads, as exempt from levy, execution or sale or other legal
process under the laws of any state, territory or pocssession of
the United States.

15. Kotice of Clairms

If the Undersigned become aware of any demand, notice cr
proceeding which may result in liability to the Surety under any
Bond, the Uncersigned shall notify the Surety immediately thereof
in writing.

16. Waiver of Kotice

The Undersigned hereby waive notice of the execution of any
Bond and of any act, fact or information concerning or affecting
the rights or liabilities of the Surety or the righ*s or
liabilities of the Undersigned.

17. Consent to Changes

The Surety is authorized, without notice to or knowledge of
the Uncersigrned, to assent to &ny change whatsoever in any EBong
and eny contract covered by a Bond, including, but not limited

to, any change in the time for the completicon of the contract and

- 12 -



for payments or advances thereunder, to assent to or to take any
assignment or assigrments, to execute or consent to the execution
of any continuations, extensions, renewals, enlargements,
modifications, changes or alteraztions of any Bond and to execute
any substitute or substitutes therefor, with the same "©r

different conditions, provisions and obligees and with the same

(e}

or larcer or smaller penalties, and the Undersicgred shall remain
bound under the terms of this Agreement even though any such
assent by the Surety does or may substantially increazse the
liability of the Undersigned.

18. Subordinaticn of Indemnitors

The Indemnitors shall have no Tights of indemnity acainst

the Principal or his property u

3

til the Principal's oblications

to the Surety under this rgreeme

4

1tk

)

ve been satisfied in full.

"

19. KNature of Rights

211 rights and remedies of the Surety under this kcreement
shall be cumulative, and the eéxercise of or failure to exercise,
&ny right or remedy at any time shall not be an election of remsgdy
or a waiver of any other right or remedy. Failure of the Surety to
pursue any remedy against any one or more of the Undersigned shall
not release or waive ary right against any other of the
Undersigned.

Surety is not reguired to exhaust its remedies or rights
ageinst the Principal or to await receipt of any dividengds from the
legal representatives of the Frincipal before asserting its rights

uncer this Agreement against the Indemnitors.

- 13 -
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The rights, powers and remedies given to the Surety by this
Agreement shall be and are an addition to, and not in lieu of, any
and all other rights, powers, and remedies which the Surety may
have or acguire against the Undersigned or others whether by the
terms of any other agreement, by operation of law or otherwise.
he Uncdersigned shall continue to remain bound undér this
fgreement even though the Surety may, from time to time and with or
without notice to or knowledge of the Uncdersigned, have heretofore
accepted or relezsed, or shall hereafter accept or release, other
agreements of indemnity or collateral in connection with the
execution of the Bonds from the Unéersigned or from others.

<0. Partial Invalidity or Execution

I1f any of the persons named herein as Principal
and Indemnitors fazils to execute this Acreement or if the
execution hereof by any cof the Uncdersigned shall be defective or
invelid for any reason, such feilure, defect or invelicdity shall
not in any manner diminish or otherwise affect the oblication cor
liability hereunder of any other cf the Undersigned.

Failure of the Principal to sign any Bond shall not relieve
the Undersigned of liability under this Agreement.

If any provision or previsions of this hgreement are held to
be void or unenforceable under the laws of the place governing its
construction or enforcemernt, this Acreement shall not be void or
unenforcezble thereby but shall continue in ffect and be enforced

as though such provision or provisicons were omitted.

-



363
364
3€5
366
- 367
368
369
370

KR

21. Separate Action-Settlement

Separate suits may be brought on this Agreement against any or
all of the Undersigned and the bringing of a suit or the recovery
of judgment upon any cause of action shall not prejudice nor bar
the bringing of other suits upon other causes of act%pn, whether
theretofore or thereafter arising.

The Surety is hereby expressly authorized to settle any claim
based upon this Agreement with any one or more of the Undersigned
individually, &nd such settlement or compromise shall not zffect
the liability of any of the rest of the Unidersigned.

22. Service of Process Zgents

If any proceeding is brought against the Surety in which the
Surety desires to join any one of the Undersigned by rezson of the

undertakin

W)

s in this Agreement, each of the Uncersigried agrees tha

i

cr

-

he will, upon written notice of the Surety to do so voluntari

'.J
()
<

gppear in such proceedings and accept service o

t+h

'C’

rccess and other

o
0

papers either personally or by an attorney of the Uncersigred's
choice. If any of the Uncersigned fails upon such notice from the
Surety so to eappear, such Undersigned hereby Cesignates the
Secretary of the State or territory in which such rroceedings are
pending as his agent for the service of process in any such
proceedings,

With respect to any action brought by the Surety on this
Agreement in a jurisdiction in which cne or more of the Undersigned
reside, are domiciled, are doing business or are found, each of the

Undersigned not in the jurisdiction hereby designates each of the

- 15 -
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Undersigned in such jurisdiction as his agent to receive on his
behalf service of process in such action.

23. Modifications

The richts and remedies afforded to the Surety by the terms of
this Agreement may not be waived or modifiegd orally ang no written
change or modification shall be effective until signed by an
officer of the Surety.

24. Definitions

As used in this Agreement, wcrds in the singular include the
plural and worcés in the plural include the singular. The masculine
proncun shall be read as feminine or neuter as Ccircumstances
require. The word '"person'" shall mean and inciude individuals,
rertnerships, corporaztions and associations.

The terms fcontract” shall include all docurents comprising
the contract documents including general and specizl concéiticne,
specifications and drawings.
shall mean a contract of suretvship, guaranty
or indemnity, an agreement or consent to provide such a contract
and the continuation, extension, elteration, renewzl or
substitution of such a contract, agreement or consent.

25. Termination

This is a continuing Agreement which remains irn full force ang
effect until terminated. This Agreement may be terminated by the
Indemnitcrs or by any one or more of them upon twenty days written

notice sent by registered or certified mail to the Surety at its

home office &t but any such notice
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of termination shall not operate to modify, bar, discharge, limit,
affect or impair the cbligations of the Uncdersigned under this
hgreement with respect to Bonds which are executed prior to such
terminztion or with respect to Bonds executed after the date of
such termination (i) upon the award of a contract to tbg Principal
on a bid or proposal with Tespect to which the Surety hes executed
&8 bid or proposal beond or similar undertaking prior to such date,
or (ii) which the Surety hzs become obligated, prior to such cete,
to execute. Further, such notice of termination shall coperate only
with respect to thcse of the Uncdersigned upon whese behalf such
notice of terminstion shzll have been given.

26. Representations

THE UNDERSIGNED REPRESENT TC THE SURETY THAT THEEY HAVE

CAREFULLY REARD THE ENT

+4
o
t

AGREEMENT AND THAT THERE ARE KO OTHER
AGREEMENTS OR UNDERSTANDINGS WHICE IN ANY WAY LESSEN OR MCDIFY THE
CELIGATIONS SET FORTE HEREZIN.

IN WITNESS WHEREOF, the Undersigned who are individuale have
hereunto set their Eands and seals, and the Undersigned who are
partnerships, corpcrations or unincorporated associations have

czused this Agreement to be duly executed by their duly authorized

representatives, all on the date aforeszig.

(SEAL)

(SEAL)
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