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1S THE COMPENSATED SURETY RESPONSIBLE FOR
CORSEQUENTIAL DAMAGES UNDER A PERFORMANCE BOND?

‘

befined - Guarantees performance cof tre Principel

-

tracteor/subcontractor) tco Oclicee (owner/general

"Whereas, Contractor has by written egr
Ceted ¢ 18 , entered intoc
& contract with Owner fcor -

which contract is Dy reference made & part
herecf, and is hereinafter referred to zs the
Contrect.

NOW, TEEREFORE, TEE CONDITION cr THEIS
OELIGATION 1s such that, if Contractor shall
LTomptiy and faitnfully perfcrm said
Contract, then this oblicatior shazll be null
&nc void; otherwice it shell remzin in full
force and effect.

Trhe Surety hereby waives nctice of any
alteration or extension ©f time made by the
Owner.

wnenever Contractor shall be, and declared by
Owner to be in defzult under the Contract,
th Owner having performed Owner's cblige-
tions thereunder, the Surety may promptly
remecy the cefault, or shall romptly

el

1. Complete ¢
ite terms and co:

Z. Obtein a bid cr bids fcr completing the
Contrect in accordaznce with its terme and
conditions, and upcon determinaticon by Strety
cf the lowest responesible bidder, cor, if the
Owner elects, upon cdeterminaticn by the Owner
and the Surety jcintly of the lowest respon-



sible bidder, arrance for & contract between
such bidder and Owner, and make available as
WOrk procrecsses (even tho;gh there should be
a cefault or a succession of cefaultse under
the contract or contracts of completion

arranged under this paragraph) sufficient
funds tc pay the cost cf completion less the
balence of th contrac priﬁe; but nok
exceecing, inclucding other costs and cameces
for which the SJ‘e*y mey be liable hereunder,
the zamount set forth in the first paregraph
nerecf. The term "bazlance of the contract
price," &s used in this paragraph, shall mean
the ctal amount payable by Owner to
Cc"trac*or under the Contrect and any amend-
ments thereto, less the amount properly paid

by Owner to Contractor.

B. Dlstinguished - from peyment bond which runs to subcon
treccors, supplliers and materielmen and guarantees
payment fcor lebor or materiels incorporated in the job.

Ccrneecuential Damages

E. Defined - Damages for delay in completion, camaces for
lost prefits due to delay in completicn, demeces for
lost rental income and other types of indirect cemages

icwing from failure to complete the prciect.

B. Distinguished from Compensetcry dameces which are

escaleting prices for labor and materials generally

associated with peesag



I11.

Weight of Autherity - Surety is liable for compensatory ang
conseguentisl damages flowing from failure of Frincipal to
complete the contract. Amerson v. Christman, 261VCal.App.2d
811 (Cel.Rpp. 36 Dist. 1S68); Burnett and Doty Development
Company v. C.S. Phillips, 86 Cal.kpp.3d 384 (Cel.Rpp. 1578);
Prvdence Company, Inc. v. Fidelity & Deposit Company of

Maryland, 287 U.S. 198 (1935).

A, The above rule is bace

[oh

uporn the fact that the bongd
incorporates by referernce the Owner/Principal contract
which makes the urety's liebility coextensive with
thet of its Principal. Zetna Casvalty & Surety Company
V. Warren Brothers Company, Division of Ashland 011,
Inc., 335 So0.zd 78% (TFla. 1%78); Netional Urnion Fire
Insurance Company of Pittsburgh, Fennsylvania v.

Robuck, 203 Sc.2d 204 (Fla. ict DCA 1567).

E. Common law of most states (and statutes in some stztes)
declare that one whc breaches & contract is responsible
for the direct ané ccnsecuential cdameces which were
rezsonably within the contemplati
the contract. T.D.S., Inc. v. Shelby Muvtual Insurance

Co., 760 F.28 1520 (lith Cir. 1¢85); Travelers
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Iv.

Indemnity Company v. Parkman, 300 So.238 284 (Fla. 4th
DCA 1974): First National Insurance Agency, Inc. v.

Leesburg Transfer & Storage, Inc., 139 So0.2d 476 (Fla.

-

2nd DCR 1962).

=

Mincority (Rezscned) View - Surety 1is not lizble for ccrse-

guentiel cameges flowing from the breach of the construction

centract by Principel. United States Fidelity & Cuarsnty

Company v. Gulf Florida Develocpment Corporation, 365 So.24

(Fla. 1st DCA 1978).

The Surety does rnot undertake to Go more than 1is

expressed in the bond an

[aF

= &k

2s the right to stand upcn
the strict terms of the bond. United States Fidelity &

Guaranty Compan

‘<

v. Gulf Florida Develcprent Corpora-

tion, 3€5 So0.23 748 |

+ry

i&. 1lst DCE 1%78); Crabtree v.
Adetna Casualty and Surety Company, 438 Sc.2d 102 (Fla.

1st DCE 1983).

A perfcrmance beond is like any other contract and the

Surety's liagbility is not to be extended by

[N

mplication

v

beyond the terms of its contract. Cato v. Warrinogton,

19 Sc. 8E3, Standard Accident
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Insurance Company v. Bear, 184 Sc. $7, 1
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g. 423
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Conflict in Florids (only state where minority view has Lbeen

upheld) comes down to whether the terms of the bong coentrol
or whether incorporated construction contract tesms ccntrol
Surety's 1lizbility upon default. United States Fidelity &
Guaranty Company v. Gulf Florida Developient Corporation,
365 S0.2d8 748 (Fla. 1lst DCa 1978); St. Pcul Fire & Marine

Insurance Company v. Wooley/Sweeney, 545 So.2d $58 (Fla. 4th

DCA 16889).

k. Under latter - If Surety's liebility is co-extensive
with that of the principal, the court will look to the

constructicn contract which cpells ocut &all thines

ot

)

Frincipzl is responsible fer including completicn by

m

Gate certein, providing liability insurence, workmen's
comp insurance, etc.
B. Uncder former Court will 1look to bongd language to

determine liability of Surety. Thet languace says upon

default the Surety will:

1. remedy cefault or
2. ccmplete
a. itself or
b. obtain a bid for completing



VI. Liguicdated Damages

where Frincipal's contract contains an enforceable
liguicated camzges provision. Ranger Construction
Corpany v. Prince William County School Board, 605 F.2d8
1258 (4th Cir. 197%); 2etna Casuvalty & Surety Co. v.
Butte-Meade Sanitary Water District, 500 F. Supp. 183

(D.5.D. 1880); ¥ason v. City of Albertville, 158 So.24
924 (Rla. 19€3).

project is abazndconed entirely. Fisher v. Fidelity &
Deposit Company of Maryland, 46€ N.E.248.332 (I11.2pp.
1984); Six Companies of California v. Joint Fighway

District No. 13 of the State of Celiifornia, 31

!

.S.
180 (1940).

VIIi. Conclusion

Unless the surety can convince the court that the bong by

its own terms limits camages to those compensatory, the

m

surety will c¢enerally be hel.d liable

*n

or ccneeguential

Game

(9]

€s also. What 1s the reascnable expectation of the
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surety regarding conseguential damages for principal's
breach, when the bond is furnished? The courts have not yet
fully examined and developed the raticnale for permitting,
or a&aiternatively excluding, conseguential daqages frem

coverece under the performance bong.
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